Coronavirus Outbreak
Legal Implications for
Businesses in Hong Kong
and China

Introduction

The recent novel coronavirus ("COVID-19") outbreak has quickly developed from a
local to a global threat, and has caused severe disruptions to both local and crossborder transactions and businesses. Following the World Health Organisation
("WHO")'s decision to declare this a "Public Health Emergency of International
Concern", governments in Hong Kong and abroad have adopted measures to
contain the spread, including mandatory quarantines, office closures, full or partial
lockdown of cities and travel bans. These measures pose difficulties and
challenges for businesses in their fulfilment of contractual and regulatory disclosure
obligations and may present unprecedented employment issues for businesses in
both Hong Kong and Mainland China.
This article sheds light on the legal issues and consequences a business may face
and seeks to highlight some practical tips to assist companies in tackling the
challenges. Where relevant, we also refer to lessons learned from the SARS
episode in 2003 and take guidance from that episode.
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Contracts sometimes include a ‘force majeure’ clause which allows a party to be excused from its contractual
obligations in the event of a 'force majeure event(s)'. These are usually exceptional events or unexpected
circumstances outside of a contracting party’s reasonable control which prevents it from performing its contractual
obligations.
Under Hong Kong law, ‘force majeure’ applies only if such a clause had been included in a contract. The term ‘force
majeure’ has to be expressedly defined (often by setting out a list of ‘force majeure’ events) to take effect. ‘Force
majeure’ events are also not to be confused with ‘Acts of God’, which are natural hazards occurring outside of human
control. An epidemic or a pandemic is highly unlikely to be regarded as an ‘Act of God’. Parties therefore need to
specific express it in their contracts and the protection afforded by the clause will depend on the precise drafting.
Even if epidemics or pandemics of a general description are covered as ‘force majeure’ events, the affected party
still has to prove (depending on the precise drafting of the contract) that:
•

it has been ‘prevented’ from performing the obligations under the contract in that the ‘force majeure’ event has
rendered it legally or physically impossible to perform; or that it has been ‘hindered’ or ‘delayed’ from
performing the obligations under the contract such that the performance was made substantially more onerous.
Factors such as a rise in expenses or changes in economic or market circumstances affecting the profitability
of a contract or the ease with which the parties' obligations can be performed are generally not regarded as a
‘force majeure’ event;

•

its non-performance or default was solely caused by the ‘force majeure’ event or circumstances beyond its
control but not through the fault or negligence of the affected party; and

•

there were no reasonable steps that one could have taken to avoid or mitigate the event or its consequences.

Finally, businesses should also bear in mind the consequences of invoking a ‘force majeure’ clause. Depending on
the actual wording, most ‘force majeure’ clauses only suspend performance of the affected party's obligations to
perform for so long as the relevant event subsists with an extension of time to perform, whereas others may provide
for variation of terms or termination of contract.
In the absence of a ‘force majeure’ clause applicable to the pandemic, are there alternative clauses that businesses
may rely on to absolve themselves of the liability?
The principle of ‘frustration’ may be relevant when a significant change of circumstances renders the performance of
a contract radically different from the obligations originally undertaken. Such a change in circumstances must be due
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to an external event or change of situation that occurs through no fault of the affected party. It is worth noting that the
threshold for ‘frustration’ is even higher than that of ‘force majeure’.
To qualify as a ‘frustrating’ event, it would have to be of ‘catastrophic character’ and it must be a legal or physical
restraint and not merely an economic one. Generally, a ‘frustrating’ event is one which:
•

occurs after the contract has been formed;

•

is so fundamental that it strikes at the root of the contract and far beyond what was contemplated by the parties
when they entered the contract;

•

renders further performance impossible, illegal or makes it radically different from that contemplated by the
parties at the time of signing the contract.

The changes in economic conditions (e.g. spiked labour or transportation costs) is generally insufficient to frustrate
a contract as it may have been unexpected, but not entirely unforeseen.
In terms of the parties' contractual obligations under a lease agreement, case law in Hong Kong says that the affected
party needs to prove that the ‘frustrating’ event is expected to last at least for a long period of the unexpired term of
the lease. For example, the closure order made by the Hong Kong authorities in response to the SARS epidemic
lasted for only 10 days out of a two-year lease and was not considered capable of ‘frustrating’ the lease.
If a contract has been ‘frustrated’, the parties are excused from their future obligations. However, the doctrine of
‘frustration’ does not rescind the contract nor restore the parties to their respective pre-contract positions.
Practical Tips
In light of the current circumstances, companies and businesses should now:


review all contracts in which ‘force majeure’ or ‘frustration’ may be a factor and assess the requirements and
consequences of establishing the relevant rule to excuse or mitigate performance;



comply with the notice formalities (and ensure notification procedure is fully complied with);



stay in close contact with the other contracting party regarding the impact of the outbreak (preferably on a ‘without
prejudice’ basis);



explore alternatives to mitigate the effect of the ‘force majeure’ event (failure to take steps in mitigation may
undermine a party’s ability to rely on the ‘force majeure’ clause);



keep a good record of documentation i.e. proof of delays or cancellation of transportation, customs declarations
or a ‘force majeure’ certificate issued by the China Council for the Promotion of International Trade ("CCPIT");



ensure that tax returns are filed on a timely basis to avoid penalties and keep a record of the additional
expenditure in response to the pandemic for any tax relief calculation;



review existing insurance policies to find out what you are covered for. For example, corporate travel insurance
may not cover trip cancellations if the company or the employee cancels for fear of infection or disruption; labour
intensive work and work that requires the transport of goods over long distances is particularly vulnerable to
disruption; and



if entering into new contracts, consider the needs to include circumstances such as ‘epidemic’, ‘pandemic’,
‘disease’ or ‘Public Health Emergency of International Concern’, as well as more general events such as ‘strikes’,
‘circumstances beyond the parties' control’ and ‘travel ban’ as ‘force majeure’ events to cover government actions
that are likely to occur after the outbreak.
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Implications to Business – Mainland China
How are ‘force majeure’ events regulated under People's Republic of China
("PRC") laws?

The outbreak is also causing significant impact to production, logistics, international services and other aspects of
business and operation. Whether your businesses are based in Mainland China or rely on raw materials from there,
you should consider how the very different legal and regulatory regime may impact your business operations.
How are ‘force majeure’ events regulated under People's Republic of China ("PRC") laws?
The starting point is always the relevant provisions in the contracts. Since the virus is a relatively new phenomenon,
it is unlikely that any ‘force majeure’ clauses would explicitly refer to the event of a coronavirus outbreak. In order to
rely on the ‘force majeure’ clause, parties will need to consider the other events included, such as pandemic diseases
and plagues, actions by government and authorities, or work stoppages.
In the absence of expressed contractual provisions, whether an event can be considered to be ‘force majeure’
depends on relevant PRC laws and regulations such as the General Principles of Civil Law and the PRC Contract
Law. Both of these define ‘force majeure’ as a circumstance that is "objectively unforeseeable, unavoidable, and
insurmountable". A party prevented from performing a contractual obligation because of a ‘force majeure’ event can
be partially or fully exempted from contractual liability in proportion to the circumstances of the ‘force majeure’.
Furthermore, either the defaulting or the innocent party can rescind the commercial contract if the ‘force majeure’
event renders the purpose of the contract unachievable
Whereas the Supreme People’s Court ("SPC") has not yet issued opinions or judicial interpretation on civil and
commercial trials related to the coronavirus outbreak, it confirmed in 2003 that the legal rules governing ‘force
majeure’ are applicable when litigants assert that they were prevented from performing relevant contracts as a result
of the SARS pandemic or measures imposed by the government. The People's High Courts in Shanghai and Zhejiang
have recently confirmed that ‘force majeure’ could apply in similar terms with respect to the COVID-19 outbreak.
That said, the party invoking the defence still has to prove the actual effects of the ‘force majeure’ events. Case
reports in or shortly after 2003 showed that many litigants failed to establish the defence, as the relevant government
actions only partially affected their business activities and did not directly trigger the non-fulfillment. In addition, the
party seeking to invoke ‘force majeure’ also needs to promptly notify the other party of its inability to perform the
contract obligation and furnish evidence proving the occurrence and existence of 'force majeure'.
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The CCPIT is now offering ‘force majeure’ certificates to companies struggling to combat the impact of the COVID19 outbreak on their business with overseas partners, and CCPIT's certificates has generally been well accepted
internationally in the past.
To what extent can the principles of fairness and changed circumstances under the PRC Contract Law assist
adversely-affected businesses?
Take lease contracts as an example. They are still capable of being performed during the COVID-19 outbreak as
long as the premises is in a usable condition. Compared with the outstanding lease term, the period during which the
normal business is affected by the COVID-19 outbreak is relatively short. Yet, judicial opinions of various local courts
and case reports publicly available confirmed that, in most cases, tenants' obligations to pay rent during the period
of suspension due to the pandemic have been reduced or exempted.
Similarly, businesses faced with the increased raw material prices or labour costs due to the COVID-19 outbreak
may be able to seek relief based on the principle of ‘fairness’ even though these adverse changes are not
insurmountable, and thus do not amount to ‘force majeure’ events.
These cases can be categorised under the ‘changed circumstances’ principle, where a party's continual performance
based on the terms originally agreed becomes obviously unfair in light of materially adverse changes after the
contract date. In such cases, the affected party can ask the courts to modify or rescind the contract.
The parties invoking ‘changed circumstance’ should consider notifying their contractual counterparties of difficulties
arising from the outbreak so that the counterparties have a chance to mitigate their losses.

5

Withersworldwide | Coronavirus Outbreak

Key Employment Legal Issues
Employers' obligations in handling COVID-19 in Hong Kong
To tackle the COVID-19 outbreak, the Hong Kong government has laid out a series of policies and recommendations
aimed at reducing traffic and face-to-face communication within Hong Kong or with virus-hit neighbours such as the
closure of cross-border checkpoints, imposing mandatory quarantine on people entering Hong Kong from Mainland
China, etc. Aside from asking government employees (except for those providing emergency services) to work from
home, the government has further appealed to private sector organisations to make similar arrangements as far as
practicable.
With the slowdown of traffic and business as a whole, employers in Hong Kong must bear in mind their obligations
and potential liabilities amid all this, and consider what their human resources teams can do to enhance management
and governance.
General Obligations and Liabilities of Employers
In general, employers should continue to pay wages to employees even if they are prevented from reporting to work
due to the mandatory government measures. In Hong Kong, an employer is not permitted to make any deduction
from its employees' wages unless the deduction falls within one of the statutory exceptions 1, one of which is ‘absence
from work’. However, it is highly unlikely that an employee's inability to report to work solely attributable to the
mandatory measures will qualify as ‘absence from work’.
Employers can be liable to pay sickness allowance to employees if conditions under the Employment Ordinance are
met, or if the employees' unfitness for work is on account of any work-related injury or occupational disease, in
accordance with the Employees' Compensation Ordinance (the "ECO"). As SARS has been listed as an ‘occupational
disease’, it is likely that COVID-19 will also be similarly recognised soon. But this may only apply to occupations
involving close and frequent contacts with sources of infection by reason of employment such as healthcare workers.
Last but not least, employers should be aware of their common law and statutory obligation to ensure the safety and
health at work of all employees, so far as reasonably practicable2. For office workers, this is largely being addressed
by work from home arrangements. Employers should follow guidelines and health advisories and bring them to the
employees' attention, together with clear communications on the relevant contingent plans when there are confirmed
cases at the work place or among any employee's close family member.
Leave Arrangements
As businesses, the considerations are inherently economical. Whilst measures are taken to ensure the health and
safety of employees, what other ways are there for employers to weather the resulting business challenges?
Some employers are asking employees to take no pay leave. Are they entitled to do so or will there be any
consequences of doing so? The general position is that an employer may not direct an employee to take no pay
leave unless consent has been obtained from the employee. In practice, employers are recommended to conduct
prior consultation and frank dialogues with employees, taking into consideration the needs of individual employees,
so as to reach a mutually-agreeable arrangement and maintain harmonious work relations.
Where no pay leave arrangements have been agreed upon, employers should pay attention to how ‘lay-off’ is defined
under the Employment Ordinance to see if the no pay leave arrangement results in the employee qualifying for a
severance payment.
In addition to no pay leave, employers are entitled to direct the employees to take their annual leave, provided that
at least 14 days' prior notice in writing has been given, unless a shorter period of notice is agreed by the parties.

1
2
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Data Privacy Issues
Employers should be aware that various data protection principles under the Personal Data (Privacy) Ordinance will
apply to the medical history of the employees, such as results obtained from medical examinations and temperature
testing. Such data must be collected by means which are lawful and fair in the circumstances and employees should
be informed beforehand as to whether it is obligatory or voluntary for them to go through the examination or testing,
the purpose for which the data is to be used, the classes of person to whom the data may be transferred etc. In
general, employers should keep their employees promptly informed of the measures being undertaken, which should
be proportionate to the degree of risks faced in the office.
Furthermore, when any employee (or any family member of such employee) is confirmed to have contracted COVID19, great care should be taken not to breach any of the data protection principles, including the rule against
unauthorised or accidental access. Employers should obtain the affected employee’s consent before releasing any
information relating to his or her medical history or family background.
Discrimination issues
The infection or suspected infection of COVID-19 falls within the definition of ‘disability’ under the Disability
Discrimination Ordinance. An employer should not treat any employee who has contracted the virus less favourably
than it would treat someone who is not suffering from it. This means that the employer should continue to pay the
infected employee, and should not dismiss the employee solely because he or she had contracted or has been
suspected to have contracted COVID-19.
Employers should strike a balance between the duty to ensure health and safety of all employees and the obligation
not to discriminate any particular group. All measures to be undertaken should be proportionate to the risks faced in
the office at the moment of implementation.
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Employment law around the COVID-19 outbreak in China
Since the COVID-19 outbreak, many new regulations and policies have been introduced at both national and local
levels in Mainland China to deal with the employment issues arising from the pandemic. Below is a high-level
overview of some major employment issues to be considered.
General Obligations to Provide Safe and Healthy Working Environment
Employers in China have a general duty to provide employees with a safe and healthy working environment. In
addition, employers have legal obligations to prevent and control communicable diseases pursuant to the PRC Law
on the Prevention and Treatment of Communicable Diseases and the PRC Emergency Response Law and relevant
regulations, which are briefly summarised below:
a) to cooperate with the prevention and control measures taken by the disease prevention and control authority
and medical institutions;
b) to provide truthful information to the local disease prevention and control authority and medical institutions;
c) to promptly report any infectious cases or suspected cases to the local disease prevention and control
authority and medical institutions;
d) to report to the disease prevention and control authority and carry out sanitary measures for communicable
disease prevention and control if the number of mobile employees are 200 or more;
e) not to discriminate against any employees confirmed or suspected to have contracted the communicable
disease;
f) to carry out strict disinfection measures in the place contaminated with the pathogens of infectious disease
under the direction of the disease prevention and control authority.
Failure to perform the above obligation would result in administrative penalties or even criminal liability for the
employers.
Workplace Safety
Companies have gradually resumed business operations in Mainland China. The PRC Ministry of Human Resources
and Social Security ("MOHRSS") issued some guidelines on 7 February 2020 on stabilising employment relations
and supporting enterprises' resumption of work and production during the COVID-19 outbreak.
Many provincial and municipal governments have also issued detailed action measures for employers to follow to
prevent the spread of disease in the workplace.
(a) Work from Home
Where the employees cannot resume work in the offices (such as those cross-border commuters between Hong
Kong and Mainland China) or the employers have to suspend the operation or production due to the pandemic,
employers should, if possible, arrange to have their employees work from home. If working remotely is not possible,
employers may consult with the employees about having them take annual paid leave or employer-provided leave
first.
(b) Flexible Working-Hour Arrangement
To avoid crowd gathering as much as possible, employers are also encouraged to adopt working hours in a flexible
manner, such as shift rotations and flexible commuting times.
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Salaries Payment
a) Salaries for Infected Employees
Employees subject to mandatory quarantine or receiving medical treatment are still entitled to full salary during the
quarantine or medical treatment period ("Quarantine Period"), even though they cannot perform their normal job
duties.
b) Salaries for the Business Suspension Period
MOHRSS announced in late January 2020 that, when business operations are suspended due to the outbreak
beyond the first salary pay cycle (in most cases, one month), employers may reduce their salary payment obligations,
so that they only need to pay working employees a salary which is no less than the local minimum wage standard,
and for those employees who are not working, living expenses as prescribed by local regulation.
Local rules may differ so employers should check with the relevant local authorities to ensure compliance.
Reduction/Exemption of Social Insurance Contributions and Deferred Payment of Housing Provident Fund
On 18 February 2020, in order to ease the financial stress faced by enterprises, the State Council decided to reduce
or exempt the portion of social insurance contributions borne by employers and defer payments of the housing fund.
a) Reduction or Exemption of Social Insurance Contributions
Starting from February 2020, Small and Medium Enterprises ("SMEs") in provinces other than Hubei and all
enterprises in Hubei, will be exempt from paying premiums on pension, unemployment and work injury insurance
borne by the employers for up to five months. For large companies in provinces other than Hubei, the social insurance
premiums payable will be halved for no more than three months.
Companies experiencing severe difficulties in production and operation due to the pandemic may apply to defer
payment of social insurance premiums for up to six months.
It is expected that provincial or municipal local governments will subsequently issue detailed implementation rules
on this.
b) Deferred Payment of Housing Provident Fund
Enterprises can apply for deferred payment of housing provident funds before the end of June 2020. At the same
time, employees who have not been able to make contributions to their housing provident fund due to the pandemic
situation will be exempted from paying the overdue penalty.
Employment Termination
a) Infected Employees
Employees in their Quarantine Period cannot be terminated unless by reason of serious misconduct. If an employee's
contract expires during the Quarantine Period, the employment contract shall be automatically extended until the end
of the Quarantine Period.
b) Lay-off
When experiencing difficulty in business operations due to the pandemic, employers are encouraged to consult with
employees to adjust their salary, flexibly arrange employees' shift rotations, and/or reduce working hours instead of
resorting to mass lay-offs.
Going Forward
Given that the pandemic is expected to continue for some time, there is so much uncertainty and the national and
local governments frequently issue new regulations and policies dealing with the COVID-19 outbreak these days,
employers are encouraged to keep a close eye on the regulatory developments, especially the daily local regulatory
updates in the city where they operate, and stay in compliance to the best they can.
Employers should fully cooperate with health authorities, consciously taken prevention measures (such as ensuring
access to adequate masks, gloves, disinfectants and thermometers by all employees upon their return to work, and
through cleaning of offices and workplaces to provide a safe working environment for employees), and immediately
report infectious cases and suspected cases.
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Impact of the Coronavirus on the Listed
Issuers in Hong Kong

As COVID-19 continues to spread across the globe, governments and organisations in various countries have
implemented measures such as the closure of borders and travel restrictions to control the spread of the virus. As a
result, the outbreak is affecting the preparation of financial information of some issuers’ results announcements,
especially those whose businesses are primarily based in the People’s Republic of China. The travel restrictions
make it almost impossible for the auditors to travel to the PRC and conduct any on-site audit works.
On 4 February 2020, the Securities and Futures Commission (the "SFC") and The Stock Exchange of Hong Kong
Limited (the "Stock Exchange") issued a joint statement (the "Joint Statement") providing guidance to issuers and
their auditors in relation to the disclosure of financial information in results announcements in view of travel and other
restrictions that have arisen due to the COVID-19 outbreak.
Annual Results Reporting Obligations under the Listing Rules
Rule 13.49(1) of the Rules Governing the Listing of Securities on the Stock Exchange (the "Listing Rules") requires
an issuer to publish its preliminary results for the financial year not later than three months after the end of the
financial year. Rule 13.49(2) of the Listing Rules further stipulates that the preliminary results announcement should
be based on the issuer’s financial statements which have been agreed upon with its auditors.
Rule 18.49 of the Rules Governing the Listing of Securities on GEM of the Stock Exchange (the "GEM Listing Rules")
requires GEM issuers to fulfil similar obligations of Rules 13.49 (1) and 13.49 (2) of the Listing Rules. Rules 18.03
and 18.48A of the GEM Listing Rules further require an issuer to publish its audited financial statements within three
months after the financial year end in addition to the publication of its preliminary results.
According to the Joint Statement, travel and other restrictions resulting from the COVID-19 outbreak may disrupt the
reporting or audit processes of issuers. Issuers should publish their preliminary results in full compliance with the
relevant deadline or reporting requirements under the Listing Rules unless prior consensus has been reached with
the Stock Exchange. If an issuer is able to publish its preliminary results in full compliance with the other reporting
requirements but is unable to obtain the agreement of its auditor to the financial statements as required by Rule
13.49(2) of the Listing Rules (Rule 18.49 of the GEM Listing Rules), it should publish such preliminary results (without
the agreement of its auditors) on or before the deadline. Any subsequent disagreement by the auditor will not attract
disciplinary action from the SFC and the Stock Exchange unless there is element of fraud or other serious misconduct
found in the issuer.
No blanket extension or waiver on the deadline or reporting requirements of the results announcement was given.
Issuers which believe there is a real possibility that they will be unable to adhere to the requirements of the Listing
Rules should contact the Stock Exchange as early as possible to discuss the situation. The Stock Exchange will
consider each matter on a case-by-case basis.
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Business Operation Disruption and Profit Warning
Section 307B of the Securities and Futures Ordinance (Cap. 571 of the Laws of Hong Kong) (the "SFO") provides
that, subject to certain specified exceptions, a listed corporation must, as soon as reasonably practicable after any
inside information has come to its knowledge, disclose the information to the public. If an issuer's business operations
or reporting procedures are materially disrupted by the COVID-19 outbreak and/or the travel or other restrictions, its
management should be vigilant as to whether any inside information (such as business operation disruptions and
profit warning) has arisen and, if so, issue a separate announcement as soon as reasonably practicable, independent
of any applicable requirements under the Listing Rules.
Role of the Board of Directors
On 7 February 2020, the Hong Kong Institute of Directors issued a statement on the COVID-19 outbreak with some
advice to directors of an issuer:


All directors, including both executive and non-executive directors, and not just those on the audit committee,
should bear in mind that the responsibilities of the board of directors are collective.



All directors should pay attention to key issues that would affect the issuer’s financial position. This may often
involve the valuation of assets, the recognition of revenue, the classification of liabilities in relation to loan
covenants, etc. The issuer’s cash flow situation is another area to take note of.



Non-executive directors, in particular, should obtain adequate assurance in writing from the appropriate executive
members (such as the Chief Financial Officer and Chief Executive Officer of the issuer) that there has been no
failure in internal control, no material inconsistency in financial record keeping, etc. and that there has been no
unusual event or occurrence at relevant times that could affect the scope, accuracy and reliability of the financial
information. Whenever possible, they should maintain close contact with key members of the audit team to get
help with identifying the areas to focus on.



Non-executive directors should participate in a proactive manner in audit committee and board proceedings to
question and check on the information, assumptions and assurances given by management. Non-executive
directors who are not audit committee members may consider sitting in audit committee sessions to help their
understanding.



Non-executive directors, and even executive directors, who may be prevented from travelling to a committee or
board meeting, should assess if they are therefore unable to fully grasp the whole picture in order to form an
accurate opinion on the subject matter. Although video-conferencing technology could enable committee and
board meetings to take place without members being physically present together, this meeting mode could mean
they are less able to spot and detect nuances in a dialogue and exchange than they otherwise could in an inperson meeting.



Directors should ensure that the audit committee and board deliberations are well recorded in a way that
demonstrates they have made the necessary inquiry and met their duty of care.

Role of the Auditors
As many members of the Hong Kong Institute of Certified Public Accountants (the "HKICPA") are listed issuer
directors, especially non-executive directors who often take up the role of chairman of audit committees, the HKICPA
has also expressed concerns about the development of COVID-19. In an e-mail to its members on 11 February 2020,
the HKICPA noted its worry that, although ultimate responsibility for a listed issuer's financial statement rests with
the board of directors, the auditors of issuers may be pressured by their issuer clients to agreeing to the release of
provisional financial information before sufficient audit work has be completed.
The HKICPA emphasized that as the situation continues and has a wider impact on Hong Kong Initial Public Offerings
and issuers (especially on those with a financial year ending 31 March), it will continue to monitor the development
of COVID-19 and, where necessary, reflect the views and concerns of its members as well as other professionals to
the Stock Exchange and/or the SFC.
To sum up, the board of directors and the senior management of issuers are reminded to work closely with each
other in such difficult times to minimise the disruption to the business operations and corporate governance
compliance under any Hong Kong regulatory requirement including the Listing Rules and the SFO.
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