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Practitioners cheered the resolution of several nagging issues by the new estate tax anti-
clawback final regs.

“It’s a welcome outcome and a good result,” said Ronald D. Aucutt of Bessemer Trust. “I think it
confirms what a lot of us suspected would be the outcome under the statute, but it’s always
gratifying to have the final regs,” he said.

The Tax Cuts and Jobs Act temporarily doubled the estate and gift tax basic exclusion amount
until December 31, 2025, when the provision sunsets. Wealthy taxpayers potentially faced a
situation in which, if they used up their bonus exclusion before 2026 but then died sometime
after December 31, 2025, or in any year when the exclusion amount was lower, transfers that
had previously been covered by the bonus exclusion risked being clawed back into the
taxpayer’s estate.

The proposed regs (REG-106706-18) made clear that this was not an outcome the IRS
intended, and the final regs (T.D. 9884) locked in the relief.

“This validates a significant planning opportunity for clients with taxable estates to utilize the
TCJA’s higher exemptions before they disappear,” said Elizabeth A. Bawden of Withers.

Avoiding Outrage

Practitioners agreed that the IRS came to logical conclusions on several points.

Questions had been raised by commenters on the proposed regs about whether a deceased
spouse’s unused exemption (DSUE) amount was also protected from clawback if a portability
election was made, and the final regs are clear that that is the case.

“This is an appropriate application of the clawback principle, and an appropriate ratification of
the portability contract, as it were,” said Aucutt. “It would be outrageous for somebody to direct
their executor . . . to make the portability election in this time of high exemption, and then end
up, as a result, losing the exemption overall because of the tax that would have to be clawed
back in effect at the surviving spouse’s death,” he explained.

According to Aucutt, the underlying statute and associated regulations are exceedingly
complicated — “there’s not enough aspirin in the world to get you through it without getting a
headache” — and it isn’t as obvious that it protects the DSUE amount from clawback as the IRS
seems to suggest. But, he continued, “if they were going to stretch the statute a little bit, this is
the occasion for it, and they did the right thing.”
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One aspect that the IRS did not stretch to please taxpayers on was the order in which the bonus
exemption is used up. The final regs make clear that taxpayers first use up their DSUE amount,
then their base exemption, and finally their bonus exemption.

Thus, an individual taxpayer with $5 million of DSUE and $10 million of basic exclusion amount
would have to make $10 million in taxable gifts before they would begin to dig into their bonus
exclusion, explained Austin Bramwell of Milbank LLP.

“While not friendly to taxpayers, the ordering rule is consistent with the ordering rules in existing
portability regulations,” Bramwell said.

Good Call

The IRS didn’t directly address whether taxpayers could apply their bonus generation-skipping
transfer tax exemption, calling it “beyond the scope of this project,” but it still left little doubt how
it viewed the matter.

Some taxpayers had wondered whether the bonus GSTT exemption was also protected from a
potential clawback, and whether donors could allocate that exemption to trusts created before
2018. In response, the IRS noted in its preamble that there “is nothing in the statute that would
indicate that the sunset of the increased [basic exclusion amount] would have any impact on
allocations of the GST exemption available during the increased BEA period.”

Further, the final regs have a footnote referring to the 2018 Joint Committee on Taxation blue
book, which indicates that Congress intended to allow late allocations of GSTT exemption.

Neither Aucutt nor Bramwell found those issues to be particularly compelling.

Bramwell said it was “hard to understand the need for such gnomic utterances on the allocation
of GST exemption,” and that although the IRS and Treasury didn’t explicitly say it, they seem to
be in agreement that late allocations can be made and that allocations of bonus GSTT
exemption “will not evaporate after 2025.”

“I think both those conclusions are entirely correct, and I am not seriously worried about either
one being rejected, absent a statutory change,” Bramwell said.

“Frankly, I didn’t think there was an issue there anyway,” Aucutt said, adding, “Yes, the IRS
punted . . . but the kick rush did not come.”

Follow Jonathan Curry (@jtcurry005) on Twitter for real-time updates.
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