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Introduction 

 

Mainland China has not traditionally been seen as an arbitration friendly jurisdiction. However, 

the PRC government has taken significant steps over the years to make Mainland China 

competitive with other powerhouse arbitral hubs worldwide. These measures include several 

initiatives aimed at promoting arbitration as the preferred means for settling international 

commercial disputes as well as implementing measures to bring the PRC's arbitral regime to be 

more in line with international practice. For example, in an effort to follow the international trend 

of limited judicial intervention in arbitration, the PRC judiciary has, over the last two decades, 

developed a reporting system under which, for foreign-related arbitration cases, no PRC court 

can refuse enforcement or set aside of an arbitral award or invalidate an arbitration agreement 

without the Supreme People's Court's ("SPC") approval.   

 

The legal framework for arbitration in Mainland China, the Arbitration Law of the People's Republic 

of China (《中国人民共和国仲裁法》) ("PRC Arbitration Law"), has remained substantially 

unchanged since its enactment almost three decades ago in 1994. The PRC government has, 

however, recognized the need to modernize its laws. In 2018, the PRC's Ministry of Justice ("MoJ") 

began the process of revising the PRC Arbitration Law, and on 30 July 2021, the PRC government 

has released its proposed revisions to the PRC Arbitration Law for public consultation ("Draft 

Proposal").  

 

One of the key objectives of the Draft Proposal is to resolve various deficiencies under the current 

PRC Arbitration Law. The current PRC Arbitration Law, while influenced by the 1985 UNCITRAL 

Model Law on International Commercial Arbitration ("Model Law"), lacks many important 

concepts and principles that are fundamental to modern arbitration regimes: these include the 

concepts of the seat of arbitration, ad hoc arbitration, the principle of Kompetenz-Kompetenz, and 

an arbitral tribunal's power to grant interim measures. The PRC Arbitration Law is also not clear 

on whether foreign arbitral institutions can administer arbitrations seated in the Mainland China. 

The Draft Proposal seeks to resolve the deficiencies under the current PRC Arbitration Law by 

expanding the PRC Arbitration Law to 99 provisions (19 articles more than the current version) 

and implementing ground-breaking amendments to the existing arbitral regime.  

 

This article discusses some of the key changes to the PRC Arbitration Law proposed by the PRC 

government. 
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Seat of Arbitration 
 

The seat of arbitration is an important concept in modern arbitration. Not to be confused with 

where an arbitration hearing is held, i.e. the venue, the seat of arbitration holds legal significance 

for an arbitration. It is widely accepted that the seat of arbitration determines the nationality of an 

arbitral award, which in turn determines the applicable legal framework for the recognition and 

enforcement of an arbitral award. Further, the national courts at the seat of arbitration often have 

the power to supervise an arbitration proceeding and set aside an arbitral award in accordance 

with its arbitration laws.  

 

Despite its significance, the concept of a seat of arbitration is not recognized under the PRC 

Arbitration Law. Instead, the nationality of an arbitral award has traditionally been determined 

based on the place where the arbitral institution was located. The supervisory power over an 

arbitration was also granted to the national courts at the place where the arbitral institution was 

located.  

 

From a statutory perspective, Article 16 of the PRC Arbitration law requires a valid arbitration 

agreement, among other matters, to specify a designated arbitration commission (仲裁委员会). 

Articles 10 and 66 of the PRC Arbitration Law require "arbitration commissions" in China to be 

established by the relevant local government and registered with the judicial administrative 

department at the provincial level. The upshot is that by a strict application of the above provisions, 

insofar as the arbitration agreement is governed by PRC law, the arbitral award rendered by a 

tribunal in an arbitration administered by a foreign arbitral institution is invalid and unenforceable, 

as the foreign arbitral institution has not met the requirements of "arbitration commission" and 

therefore the underlying arbitration agreement is invalid under the PRC Arbitration Law.  

 

Also, even assuming that such an arbitral award is enforceable in Mainland China (as it was held 

in some of the previous cases), it is still unclear as to whether such an award should be enforced 

as a domestic award (or a foreign-related award), or as a foreign award. Article 283 of the PRC 

Civil Procedure Law treats an arbitral award rendered by an arbitral tribunal in an arbitration 

administered by a foreign arbitral institution as a foreign award, irrespective of the seat of 

arbitration. The upside is that, applying Article 283 of the PRC Civil Procedure Law, an award 

rendered by a tribunal in an arbitration administered by a foreign arbitral institution and with seat 

in the Mainland China would be regarded as a foreign award (to be enforced under the New York 

Convention). This gives rise to a rather interesting scenario where a PRC-seated award would be 

regarded under the PRC law as a foreign award. This highlights the abnormity resulting from the 

PRC not recognising the concept of a seat of an arbitration. 
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Moreover, the PRC courts have been inconsistent in their application of Article 283 of the PRC 

Procedure Law. On 6 August 2020, the Guangzhou Intermediate People's Court in Brentwood v. 

Guangdong Fa'anlong recognized the principle that an arbitral award's nationality should be 

determined by its seat of arbitration and dismissed an application for enforcement of an arbitral 

award rendered by an arbitral tribunal seated in Guangzhou under the New York Convention. The 

Guangzhou Court concluded that an arbitral award issued in Mainland China under the auspices 

of a foreign arbitral institution should be recognized as a Chinese award. The underlying 

arbitration was seated in Guangzhou, Mainland China, and administered by the Hong Kong team 

of the International Court of Arbitration of the International Chamber of Commerce ("ICC"). While 

this decision was made by an Intermediate People's Court, which lacks a binding effect on future 

cases and other courts, the decision taken by the Guangzhou Court, though in line with 

established international standards, was contrary to the statutory position. As a result, more 

uncertainty and confusion has resulted from this decision. 

 

The Draft Proposal aims to eliminate this ambiguity by formally recognizing the concept of a legal 

seat of arbitration and expressly adopting the phrase "seat of arbitration", and by revising the 

requirements of an arbitration agreement under the PRC law (as will be explained below). 

Pursuant to Article 27 of the Draft Proposal, an arbitral award is deemed to be rendered in the 

seat of arbitration and parties can specify the seat of arbitration in the arbitration agreement. The 

place of the arbitral institution is no longer the default determining factor for the nationality of an 

award or the supervisory court for the conduct of arbitration. According to Article 27 of the Draft 

Proposal, it is only when no seat of arbitration is specified in the arbitration agreement or by 

agreement of the parties that the place where the arbitral institution is located will play a significant 

role in determining the seat of arbitration.   

 

 



 

4  Withersworldwide | A Radical Reform of the PRC Arbitration Law: A Summary of the Key Revisions 
 

Validity of an Arbitration Agreement 
 

Whether a valid arbitration agreement exists is a key factor in determining whether an arbitration 

proceeding should take place. In arbitration friendly jurisdictions, the definition of a valid arbitration 

agreement is focused on the parties' intentions. In contrast, the PRC Arbitration Law requires that 

a valid arbitration agreement evidence not only the intention of the parties but also meet other 

strict requirements.  

 

Article 16 of the PRC Arbitration Law requires that a valid arbitration agreement contain:  

(i) an intention to arbitrate; (ii) a dispute to be submitted to arbitration; and (iii) a designated 

arbitration commission (仲裁委员会), which is a specific term used for arbitral institutions in 

Mainland China. In this regard, it is important to note that the PRC Arbitration Law does not 

expressly recognize foreign arbitral institutions because an arbitration commission (仲裁委员会) 

is defined as an organization that is set up and registered in Mainland China. The importance of 

this is explained in the next section. 

 

The Draft Proposal removes the latter two requirements for the validity of an arbitration agreement. 

Specifically, Article 21 of the Draft Proposal provides that an arbitration agreement will be deemed 

valid as long as it contains an intention to arbitrate. A failure to designate an arbitral commission 

in the arbitration agreement will no longer render an arbitration agreement invalid under Chinese 

law. This change in determining the validity of an arbitration agreement would bring Mainland 

China in line with the leading arbitral jurisdictions worldwide. 
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Foreign Arbitral Institutions 
 

As indicated previously, the PRC Arbitration Law does not expressly recognize the existence of 

foreign arbitral institutions. The express term used is “arbitration commission (仲裁委员会)”, which 

refers solely to arbitral institutions in Mainland China. The reason for this terminology is because 

the legislative intention was for the PRC Arbitration Law to only cover domestic arbitral institutions. 

This intention is further shown by Article 10 of the PRC Arbitration Law, which requires that such 

arbitration commissions (仲裁委员会) be set up by the relevant local government and registered 

with the judicial administrative department at the provincial level.   

 

The lack of recognition under PRC law of foreign arbitral institutions coupled with the issue of not 

recognizing a seat of arbitration have resulted in unchartered territories for arbitrations in Mainland 

China administered by foreign arbitral institutions. As foreign arbitral institutions are not arbitration 

commissions as defined by Article 10 of the PRC Arbitration Law, they lack the statutory basis to 

administer PRC-seated arbitrations. This restriction has been criticised by foreign investors for 

many years as it limits the parties' choices of arbitral institutions or procedural rules. 

 

In response to such criticism, steps have been taken over the years by the PRC courts as well as 

the PRC authorities. The PRC courts have started to diverge from the strict application of Article 

10 of the PRC Arbitration Law. In 2013, in the case of Anhui Longlide Packing and Printing Co., 

Ltd v BP Agnati S.R.L, the SPC confirmed the validity of an arbitration agreement providing for 

arbitration seated in Shanghai and administrated by the ICC.1  

 

Further, in 2019 and 2020, the State Council of the People's Republic of China ("State Council") 

issued respective plans for Shanghai and Beijing, which would allow for reputable foreign arbitral 

institutions to set up business offices in their Pilot Free Trade Zones ("FTZ") and carry out foreign-

related arbitration business. In line with the State Council's plans, authorities in Shanghai (in 

2019)2 and Beijing (in 2020)3 enacted the relevant rules allowing for the establishment of foreign 

arbitral institutions in their respective FTZ effective 1 January 2020 for Shanghai and 1 January 

2021 for Beijing. 

 

While steps have been taken to recognize foreign arbitral institutions in Mainland China, 

uncertainties surrounding arbitrations seated in Mainland China but administered by foreign 

arbitral institutions remain given the legal framework of the PRC Arbitration Law.  

 

The Draft Proposal addresses these uncertainties by not only codifying the aforementioned 

judicial practice and the FTZ rules but also further loosening the restrictions on foreign arbitral 

institutions administrating Mainland China seated arbitrations. Article 12 of the Draft Proposal 

provides that foreign arbitral institutions are expressly permitted to establish business operations 

in Mainland China to conduct foreign-related arbitration business. It also allows foreign arbitral 

institutions to register with the judicial administrative department at the provincial level. The Draft 

Proposal further replaces the term "arbitration commission" (仲裁委员会) with "arbitral institution" 

(仲裁机构), thereby expressly recognizing both domestic arbitration commissions and foreign 

arbitral institutions.  

 
1 Reply of the Supreme People's Court regarding the Dispute on the Validity of an Arbitration Agreement between Anhui Longlide Packing and 
Printing Co., Ltd and BP Agnati S.R.L., (2013) Min Si Ta Zi No. 13, 25 March 2013 
2 The Shanghai Municipal Bureau of Justice issued the Administrative Measures for Business Offices Established by Overseas Arbitration 
Institutions in Lin-gang Special Area of China (Shanghai) Pilot Free Trade Zone on 1 October 2019 
3 The Beijing Municipal Bureau of Justice issued the Administrative Measures for Registration of Business Offices Established by Overseas 
Arbitration Institutions in China (Beijing) Pilot Free Trade Zone on 28 December 2020 
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Ad Hoc Arbitration  
 
Another important feature of the Draft Proposal is the express allowance of ad hoc arbitration. 

Since Article 16 of the PRC Arbitration Law requires a valid arbitration agreement to contain a 

designated arbitration commission, ad hoc arbitrations are currently not recognized in Mainland 

China. 
 

In support of ad hoc arbitration, Article 91 of the Draft Proposal expressly provides that ad hoc 

arbitration can take place for "commercial disputes involving foreign-related elements". It is 

important to note, however, that the allowance of ad hoc arbitration is solely for foreign-related 

disputes and will remain unavailable for domestic PRC disputes.  

 

 

Jurisdictional Challenge 
 

Key changes have also been made to substantive aspects of arbitration proceedings, and one of 

them is to encompass the principle of Kompetenz-Kompetenz for arbitrations administered in 

Mainland China.  

 

Kompetenz-Kompetenz is a well-known and established doctrine in international arbitration 

whereby an arbitral tribunal has the ability to decide on its own jurisdiction. This principle ensures 

the efficiency of the arbitral proceedings and limits judicial interference, giving effect to party 

autonomy. However, the idea of Kompetenz-Kompetenz is not fully recognized under the current 

arbitration regime in the PRC.  

 

Under the PRC Arbitration Law, an arbitral tribunal does not have the ability to determine its own 

jurisdiction if a party challenges the validity of an arbitration agreement. Specifically, parties in 

arbitrations governed by PRC law can only challenge the validity of an arbitration agreement to 

the administering arbitration commission or the competent Chinese court. 
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The Draft Proposal fully embraces the principle of Kompetenz-Kompetenz and incorporates it into 

the legal framework. Article 28 of the Draft Proposal provides that a jurisdictional challenge is to 

be determined by the arbitral tribunal. If a challenge to jurisdiction is made before the arbitral 

tribunal is constituted, the administering arbitral institution can determine whether the arbitral 

proceeding should continue based on prima facie evidence. If a party raises a jurisdictional 

challenge directly to a court without going through the aforementioned steps, the court will dismiss 

the party's application and remit the challenge to the arbitral tribunal for its determination. The 

Chinese courts can only be involved in a question of jurisdiction after the arbitral tribunal has 

made a decision.  

 

It is important to note that, unlike the position adopted in the Model Law where only a positive 

decision of the arbitral tribunal, i.e., the arbitral tribunal's ruling that it has jurisdiction (as compared 

to a negative ruling that the arbitral tribunal does not have jurisdiction), the Draft Proposal does 

not impose a similar limitation on the arbitral tribunal's decisions that could be reviewed by the 

court. Article 28 of the Draft Proposal allows a party, if it disagrees with the arbitral tribunal's 

decision on jurisdiction, to submit the decision to the Intermediate People's Court at the seat of 

arbitration for review. However, only a negative decision of the Intermediate People's Court can 

be appealed to the Higher People's Court.  

 

 

Interim Measures  
 

Currently, Mainland China is one of the few jurisdictions worldwide where courts have the 

exclusive jurisdiction to grant interim measures in aid of arbitration. Article 28 of the PRC 

Arbitration Law requires arbitration commissions to forward any and all applications for interim 

measures in relation to arbitration proceedings to the competent Chinese court given the court's 

exclusive jurisdiction over such interim measures application. This limits party autonomy in that 

certain parts of a dispute intended for arbitration are to be decided by a court, which may not have 

been a party's intention when agreeing to arbitration. 

 

Articles 46 to 49 of the Draft Proposal embrace party autonomy and adhere to international 

practice by giving parties a choice as to whom they wish to submit their interim measures 

applications: A party will have a choice to apply for interim measures in support of an upcoming 

or pending arbitration to either a competent court or the arbitral tribunal; an arbitral tribunal's 

decision on interim measures is to be enforced by the competent court and the arbitral tribunal 

can, upon the request of a party, modify, suspend or terminate any issued interim relief; an 

emergency arbitrator could be appointed for an application for interim measures in accordance 

with the relevant arbitral institutional rules prior to the constitution of an arbitral tribunal. 

 

These newly added provisions would help bring the arbitration law of Mainland China on par with 

the laws of other arbitration friendly jurisdictions. 
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Setting Aside an Arbitral Award 
 

While ensuring that an arbitration runs smoothly and is supported by the relevant statutory regime 

is important, what is arguably most important to parties is whether or not the final award rendered 

in an arbitration is valid and enforceable.  

 

Under the PRC Arbitration Law, the standards for setting aside a domestic arbitral award (awards 

rendered in Mainland China without involving any foreign elements) differ from foreign-related 

arbitral award (awards rendered in Mainland China involving foreign elements). Setting aside a 

foreign-related arbitral award in Mainland China is more or less in accordance with the Model Law. 

In contrast, the standards to set aside domestic awards differ significantly from international norm. 

In particular, grounds to set aside domestic arbitration awards include those based on the merits 

of the case, such as the underlying arbitration encompassed falsified evidence or material 

evidence was concealed by a party.   

 

The Draft Proposal unifies the grounds for setting aside a domestic award and a foreign-related 

award and makes changes to the substantive grounds for setting aside an award in Mainland 

China: it removes the grounds of falsified evidence or concealment of material evidence and 

replaces it with a new ground that an arbitral award could be set aside if it is obtained as a result 

of malicious collusion or falsifying evidence. The new ground is similar to the grounds of a violation 

of due process or public policy under the Model Law. This is another much welcome move towards 

upgrading the PRC Arbitration Law. 

 

 

Conclusion 
 

The Draft Proposal demonstrates Mainland China's determination to radically reforming its arbitral 

regime and improving the global competitiveness of the arbitrations conducted in Mainland China. 

If the proposed changes are adopted, the PRC Arbitration Law will be on a par with the arbitration 

laws of many other leading arbitration jurisdictions around the world. It remains to be seen, 

however, how these changes will be implemented in practice and whether foreign parties will feel 

more comfortable choosing Mainland China as a seat of arbitration for their disputes.    
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