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1. Introduction
We have prepared this report to accompany our annual Charity Review of the Year seminar held on 14
January 2021. The notes reflect the event content as well as more in depth look at a number of other
matters which due to the event time constraints we do not include.
Where appropriate, we have included links to relevant sources which can be accessed from the electronic
version of this report.

1.1 Our predictions for 2020
We made a number of predictions at our previous event in January 2020 about what we expected to
happen during the course of that year:


The sector adjusting to Brexit and taking stock of its economic and social implications.



For some charities we thought it may become harder to recruit, particularly for those who
rely on EU nationals.



More GDPR fines, following the first being issued by the ICO in December 2019.



A decision from the Supreme Court in the 'Morrisons' data breach case which could have
significant implications.



Developments in the Charity Commission's inquiry into Kids Company.



The Charity Commission publishing the report on its inquiry into the handling of HR issues
and reporting at Save the Children.



The Charity Commission publishing its report on the payment of senior staff in charities.



An update to the Commission's guidance on the acceptance and refusal of donations
including guidance on disclaiming legacies.



The Office of Civil Society publishing its review of the operation of The Charities (Protection
and Social Investment) Act 2016.



Further analysis from the Charity Commission on serious incident reporting and
whistleblowing.



A response from government to the Law Commission's report on technical issues in charity
law.



Progression of the Pension Schemes Bill with changes to the pension funding regime and a
strengthening of the Pensions Regulator's powers.



A decision from the Supreme Court in the Children's Investment Fund Foundation (UK)
Limited case dealing with the role of members in a charitable company.



A review of Gambling Law, following the consultation on society lotteries in 2019.



A refresh of the Charity Governance Code. More far-reaching changes are to take place in
2023.



A fundamental review of business rates as noted in the 2019 Queen's Speech, which could
potentially affect charities.



Continued focus on the climate emergency and a rise in 'eco-anxiety'.



Changes in the way charities are required to present their financial information, following
the recommendations of the independent panel set up to review charity reporting and
accounting.



A possible press focus on charities' reserves, the beginning of which was seen in 2019 with
scrutiny of the reserves of some military charities.



The Fundraising Regulator reviewing the levy system for charities and considering
concerns that small charities are paying proportionally more than larger ones.

1.2 What happened in 2020?
We saw many of our predictions materialise, however at the point that we made them, in January 2020,
the Covid-19 pandemic was yet to unfold. The pandemic has necessitated a shift in priorities for the
Government as well as charitable organisations and so there has been a degree of stasis in charity law
and regulation.
The long awaited government response to the Law Commission's report on technical issues in charity law
has not yet materialised and the Charity Commission has not yet published its report into the pay of senior
charity staff.
Brexit even fell out of the headlines for most of the year. The implications of the last minute post-Brexit
agreement between the EU and the UK for the sector are still being worked out in many areas, although it
is hoped that securing the deal will free up more legislative time to deal with other matters.

2. Covid-19 and Charities
There is no doubt that 2020 has been a very difficult year for the charity
sector and one that will have ramifications for many years to come. At a
time when their services were required more than ever, many charities
were facing significant income shortfalls due the cancelling of fundraising
events and the closure of charity shops.
However, the sector is proving to be resilient in many ways, finding
innovative ways to provide services online, fundraise and collaborate with
others. Many charities are considering where they can save on costs on
overheads such as office space, as they have been embracing remote
working in the 'new normal'. We have seen philanthropists respond
quickly and with innovation to tackle the virus, while others, crucially,
have continued to advance initiatives despite the change in
circumstances.
The generosity and commitment of those in working and volunteering in
the charity sector and in wider society have played a huge part in the
response to the pandemic so far and we are certain that will continue.

2.1 Impact on the sector
It is impossible to understand the full scale of the impact on the charity sector at this stage, particularly
given the delay in reporting and filing of annual accounts. The repercussions of 2020 and the continuing
lockdown will certainly be with us for some time.
Pro Bono Economics have been running a Covid Charity Tracker Survey, since April 2020. In their first
report of 2021, they have summarised the major findings about how charities responded to the pandemic
and what they expect for the year ahead:



Unsurprisingly, they have found a substantial growth in demand for charity services which
charities expect will continue to grow in 2021.



They estimated a £10 billion funding shortfall for charities in 2020 and the vast majority of
charities expect their income in 2021 to be less than forecasted before the pandemic.



Charities are adapting by making greater use of digital technology, seeking alternate
sources of funding and making efficiency savings.

UK Civil Society Almanac
In the latest edition of the UK Civil Society Almanac, which was published in July 2020, the NCVO said the
voluntary sector would 'inevitably shrink' as a result of the strain on the public's income due to coronavirus.
Given that in 2017/18, the period covered by the latest Almanac, money donated by the public was the
sector's largest source of income, representing almost half of all funds, an economic downturn is likely to
have a substantial knock-on effect on the sector.
Impact on legacies
Legacy Foresight forecasted in mid-2020 that there would a sharp decline of 27% in legacy incomes over
the next year. This was based on deaths, economic projections and administrative delays due to Covid19.
However, in November 2020, Legacy Foresight forecasted that the number of charitable bequests in 2021
would in fact spike significantly. The main cause of the uncertainty about the level of legacy income is not
the pandemic, but the administrative probate delays that have been ongoing since 2019. If this backlog is
cleared, coupled with the total number of UK deaths in 2020 potentially reaching the highest level for more
than 100 years, charitable bequests could be 37 – 50% higher than in 2020.
Such a spike would increase the demands on legacy administration teams at relatively short notice and so
charities should consider planning for this. The full briefing report on the Legacy Market Outlook 20202025 also notes the economic downturn and anticipates a fall in house prices in 2021 which would have a
knock-on effect in the value of the average residual bequest.
Despite all of this, legacies remain a relatively steady source of income, not having been impacted by the
pandemic in the same way as fundraising events and charity shop trading.
Increased cost of fraud
Criminals have been able to take advantage of the environment created by the pandemic to prey on
people's anxieties and the desire to help out a good cause. The Charity Commission has warned both
trustees and donors to be more aware of the issue and strengthen defences in the current environment.
Charities providing services and working in local communities are thought to be particularly vulnerable.
There have been cases of procurement fraud, for example, with criminals claiming to sell PPE.
The public has also been targeted in scams asking people to donate through social media, SMS or
telephone.

2.2 Government support for the charity sector
Government funding support
The government pledged £750 million funding for voluntary, community and social enterprise
organisations in April 2020. This was the first 'sector specific' package announced by the government in
response to the pandemic.
The support focused on assisting charities directly involved in the coronavirus response. £360 million in
cash grants was to be allocated to charities that are providing key services and supporting vulnerable

people and £200m of this was specifically for hospices. A further £310 million was allocated to small, local
organisations in England, distributed by the National Lottery Community Fund.
Given that the overall funding shortfall in the sector for the year is estimated to be £10 billion, some in the
sector felt that the funding did not go far enough and suggested that further charity specific support be
introduced, such as an increase in Gift Aid to 50%.
Coronavirus Business Interruption loan scheme ('CBILS')
Through CBILS, businesses have been able to apply for loans of up to £5 million, with the first 12 months
interest free. CBILS was introduced in March 2020 and initially, only businesses with more than 50
percent of their income from trading were eligible to apply, which naturally excluded many charities.
However, in a welcome move, the British Business Bank which oversees the scheme amended the criteria
to exempt charities from the requirement that 50% of income is earned through trading. Access to the
scheme has been extended to the end of March 2021.
Funds unlocked from dormant asset scheme
£150 million from dormant bank and building society accounts was made available to help charities and
social enterprises during the coronavirus outbreak. This included £79 million in funds that had already
been unlocked, which were repurposed to help charities' coronavirus response and recovery efforts, and
the accelerated release of a further £71 million in new funds.
Of the £150 million, £45 million was deployed by Big Society Capital to help access to investment and
emergency loans for charities, social enterprises and some small businesses facing cash flow problems.
£10 million was used by the Youth Futures Foundation to support organisations which help disadvantaged
young people into jobs.
The government ran a consultation on expanding the scheme to include dormant assets from insurance
and pensions, investment and wealth management and securities. In January 2021 the government
announced that the scheme would be expanded, with the potential to unlock £800 million.
Furlough Scheme
As with other employers in the UK, charities have been able to make use of the Coronavirus Job
Retention Scheme, which at the time of writing has been extended to 30 April 2021.
The government allowed employees on furlough to volunteer, as long it does not involve generating
revenue or providing services to their employers. Many in the charity sector have noted that this provision
has a disproportionate negative effect as staff who have been furloughed from one part of a charity's
operations, for example its trading arm, will not be able to volunteer to provide services to assist with
another part of the charity's work. There were calls to relax this provision in relation to charities, however
the government said they could not exempt charities from the rule in order to protect individuals and
prevent fraudulent claims.
HMRC audits of employers using furlough scheme
Any charities that have made use of the job retention scheme should be aware of potential audits by
HMRC. Ensure complete records of claims are held. The gov.uk website enables businesses to pay back
part of the grants if they have over claimed and to provide for businesses who decide to voluntarily return
the grant.

2.3 Gift Aid and Cancellation of events
As a result of the pandemic, many charities have had to cancel fundraising events. In April 2020, HMRC
announced a welcome temporary change to the Gift Aid rules for processing refunds, to unlock further
much needed tax relief for charities.

In addition to imposing a number of specific conditions, the legislation governing Gift Aid provides that is
only available for a gift consisting of a ‘payment of a sum of money’. There had been concern at the
outset of the pandemic, when events were first being cancelled, that where the charity asked a
ticketholder to waive repayment of the ticket price of a cancelled event, this was, on the face of it, a
waiver of a debt so that Gift Aid was not available. HMRC then confirmed that the government will allow
Gift Aid to be applied to all donations made of amounts equal to the price of tickets for events cancelled
because of COVID-19. As a result, charities no longer have to go through the process of refunding the
ticket price with the individual then donating it back. The guidance sets out a process which charities must
follow in order to make use of the change.
The changes remain in place, however the guidance describes them as 'temporary'. The guidance clearly
states that the temporary changes only apply to events which have been cancelled due to the
coronavirus. Events which have been postponed are not eligible.

2.4 Freeing up restricted funds
Most charities over the past year will have revisited their financial planning. We have seen some of our
larger charity clients reviewing their restricted funds, to ensure that no unrestricted designated funds have
been misclassified as restricted funds, and to consider whether certain restricted funds could be modified
using powers in the Charities Act to widen their use:


Reclassifying funds: It may be the case that a charity holds funds that have historically
been incorrectly classified. Charity Commission guidance allows funds that have been
restricted to be correctly reclassified as unrestricted if evidence (or a lack of it) supports it.
Trustees may test the current classification of funds, seeking to match restricted funds to
evidence of restriction at the point of receipt. In the absence of such evidence, the
Commission takes a view that funds in question can be properly be reclassified as
unrestricted.



Releasing restrictions on funds: If restricted funds cannot be reclassified, there are
statutory options in terms of rationalising them in order to make them more useful to a
charity's needs. Procedures under the Charities Act 2011 differ depending on the size of
the fund to be released, but they are relatively straightforward. In order to release larger
funds, the prior permission of the Charity Commission is required and can be sought using
an online form.

2.5 Property and office space
Outside of the direct impact of the pandemic, there is a moment for society in economic and social
recovery to pause for thought and make choices about where to go from here. These trends point to
entirely new approaches to the provision of real estate. We see exciting new opportunities for the charity
sector to develop new models and services. Our real estate team have put together a Future of Real
Estate report, about the role of individuals and their relationship with buildings and with each other.

2.6 Charity Commission response and guidance
The Charity Commission has had to adapt to support charities in navigating the difficult and
unprecedented circumstances created by the pandemic, taking a pragmatic approach to issues such as
late annual return filings and producing useful guidance on Covid-19 related issues. In some good news,
the Commission will receive an additional £1 million in funding from the government at a time when its
services will certainly be in high demand.
In response to Covid-19, by August 2020 the Commission had:


Answered 1,609 Covid-19 related calls.



Registered 99 charities in response to the pandemic, with extremely quick turnaround times.



Received 355 serious incident reports referring to Covid-19.



Granted almost 2,000 Annual Return extensions.

A blog post by Commission Chief Executive in November stated 'I hope – and have indeed heard – that
our flexible and pragmatic approach to regulation has been helpful to charities during this volatile period'.
Updated guidance to charities on reporting serious incidents
The updated guidance sets out detail on what the Commission now expects
to be reported in relation to the challenges which could not have been
envisaged when the main guidance was published. The welcome update
provides a new supplementary example table, setting out scenarios relevant
to the pandemic which would require a serious incident report to be made.
For example, charities should note that taking action to meet government
rules by closing premises is not 'serious' in itself, but a report should be made
if, as a result, the charity is: unable to deliver vital services to at risk
beneficiaries; insolvent and/or forced to close permanently; or highly likely to
be insolvent and/or forced to close permanently within the next 12 months.
It is also worth noting that the usual thresholds for reporting financial losses, either £25,000 or 20% of the
charity's income, will not apply during the pandemic. Charities should focus instead on the impact of the
losses when considering whether to make a report. The Commission will continue to prioritise reports
where there is a risk of harm to individuals, or the trustees require help and guidance to deal with an
incident.
Updated guidance on managing financial difficulties
In response to the serious financial difficulties that many charities are facing, the new guidance aims to
give small charities in particular a framework to apply when navigating decisions relating to finance.
The guidance sets out three steps for trustees to follow to ensure they have a clear picture of the charity's
finances which in turn assists with planning and decision-making. Much of the advice is specific to the
conditions created by the pandemic. It also covers the steps trustees should take if it becomes clear that
the charity cannot continue to operate. If the charity makes the decision to close due to insolvency or
financial issues a serious incident report will also be required, but not if the charity chooses to close for
other reasons.
The guidance states "As trustees you will generally be protected when you have carefully applied your
skills and experience to decisions and taken advice when needed". This protection is always available to
trustees, however it is worth restating during this period when many trustees will be making difficult
decisions.
General guidance
The Commission has also produced a general guidance page covering a number of different topics, such
as: mergers and collaborative working; insolvency help; fundraising and coronavirus appeals; financial
support for trading subsidiaries etc. The page is a very useful resource for any charity prior to making a
decision that has been influenced by the pandemic.

3. Charities and Brexit
Four and a half years after the 2016 referendum, the UK has now left the EU. While the UK ceased to be
a member state at the end of January 2020, all previous arrangements remained in place during the
transition period so there was no practical effect. It is only as of 1 January 2021 that the real implications
of the referendum decision vote take effect.
Two principal legal agreements have been put in place. The Withdrawal Agreement in late 2019, and then
the Trade and Co-operation Agreement (TCA) which was finally concluded on 24 December 2020.


The Withdrawal Agreement dealt with citizens' rights (affecting EU citizens living in the UK
and vice versa); the financial settlement (what the UK had to pay to the EU); the future
position of Northern Ireland (especially trade arrangements intended to preserve the open
border with the Republic of Ireland).



The TCA principally deals with institutional provisions (the governance of these
arrangements between the EU and UK); economic arrangements (especially trade in goods
and services, and level playing field guarantees – state aid); law enforcement and judicial
cooperation in criminal matters; and dispute settlement.

The main government page with information on the transition is here.
There are many areas not covered by the agreements in which the situation is continuing to evolve and so
we do not yet have a clear picture of what UK charities' relationship with the EU will look like and viceversa. Given the diversity of the charity sector, charities will be affected differently depending on what they
do, how they are funded and how they are staffed and managed.
We set out in this report the areas which we think are going to have the greatest impact on charities and
speculate what positives may result from Brexit for the sector.

3.1 The bigger picture
The deal with the EU can be viewed as the first step in an evolving relationship. We are hopeful that one
positive will be that charities now have greater scope to influence future direction in areas which matter to
them.
Notably, one feature of the TCA is that the governance arrangements include obligations to "consult civil
society on the implementation of this agreement and any supplementing agreement" and to organise a
Civil Society Forum to discuss the implementation of the agreement. This opens up the possibility of
charities having direct input into policy-making. The obligation to consult is also on the EU, so charities will
also be working with partners in the EU to shape policies there.

3.2 Data: EU-UK Post-Brexit Deal Keeps Data Flowing (for Now)
Data is crucial for many charities, as with other organisations. With the much anticipated TCA, many
organisations were scanning the deal to see what the final agreed position was in respect of data
protection: in particular, whether the UK was now a 'third country' for data protection purposes. This would

mean transfers of personal data from the EU to the UK would (from 1 January 2021) need to be exempt
under the GDPR or extra measures would need to be taken to ensure the legal adequacy for any such
data imports.
As it transpires, the Brexit transition period has – at least for EU-UK personal data transfers – been
extended on an interim basis so nothing changes for the moment. This interim extension is to enable the
EU to make an adequacy assessment in respect of the UK's data protection laws, which – if positive would allow the continued free flow of personal data between the EU and UK without any new, significant
regulatory obstacles.
Key points to note


The TCA effectively grants an interim GDPR 'adequacy' finding to the UK for 4 months
(which can be extended to 6 months) from 1 January 2021 (i.e. for this period, EU/EEA to
UK personal data transfers during this period are not considered a transfer to a 'third
country' under the GDPR). Accordingly, there is no need to scramble to put in place EU-UK
standard contract clauses or other measures although everyone should closely watch
further developments here over the next 3-5 months.



During this interim period, the UK Government is not permitted to amend UK data
protection law, although this seems unlikely anyway. If the EU Commission makes a
decision on the UK’s data protection adequacy status (or not), the interim period will
automatically terminate.



Transfers of personal data from the UK to the US and other non-EU approved third
countries will continue to be subject to the same rules as before Brexit, which means
exemptions, standard contract clauses or other mechanisms under the GDPR to ensure
adequacy for transfers from the UK should remain in place.



Transfers of personal data from the UK to the EU are deemed legally adequate under UK
law so, provided they are compliant with UK data protection law, such data transfers into
the EU should not require any additional measures.

What action to take
Most UK-based controllers/processors processing data as part of an offering goods or services targeted
into the EU (or actively monitoring EU data subjects) will – subject to some exemptions – now have to
designate an EU-based 'representative' for GDPR compliance. This would also apply to overseas
businesses in the United States and elsewhere that had previously appointed an EU representative in the
UK which was subject to the UK Information Commissioner's Office (ICO) supervision. Conversely, EU
based controller/processors who offer goods/services targeted into the UK will need to consider appointing
a UK based representative for UK data protection law compliance issues.
Since the TCA changes nothing in relation to 'lead supervisory authorities' under the GDPR, if you are still
going to be processing personal data on a cross-border basis within different EU establishments and you
had previously dealt with the ICO as your 'lead supervisory authority' because your main business
establishment was in the UK, you will need to consider where your main EU establishment is and, as a
result, which national EU regulator should be your new lead supervisory authority under the GDPR.
Organisations should review and (if needed) update language in privacy notices and other contracts as
necessary to reflect the fact that the UK is no longer part of the EU, EEA and the EU's data protection
regime (although the GDPR is retained as part of UK data protection law).
Keep a watch on whether the UK secures a positive adequacy decision from the EU in the next 6 months.
If this starts to look unlikely, you should consider implementing alternative transfer mechanisms, such as
the SCCs or binding corporate rules for large intra-group transfers.

3.3 Other key areas
Contracts
It is worth doing a wider contract review at this stage, as some may no longer operate as intended.
Charities should consider any territorial restrictions or delivery obligations which may be impacted by the
UK's departure from the EU.
VAT
VAT is a European tax, and now that the UK is a third country so far as the EU is concerned, there will be
inevitable changes in VAT procedures, especially for cross-border changes on goods and services. This
does provide an opportunity to make changes to the current rates which may be beneficial.
For charities, in particular, there are some EU-imposed VAT exemptions, such as cultural admissions and
cost-sharing, which the UK government traditionally does not particularly support. Particular concerns are
expressed by independent schools, for whom school fees are currently exempt by VAT and would struggle
to absorb the cost of this being changed.
Immigration
The end of the UK’s participation in free movement of people is a momentous change and one which gave
considerable concern to NHS and social care organisations when the referendum result was first
announced as so many workers in adult social care for example are from EU countries.
The UK now has a new points-based immigration system; EU citizens who wish to work in the UK will be
treated on the same basis as any other applicant. Applicants have to qualify as 'skilled workers'. The
minimum salary has been set for most purposes at £25,600. Where a job is on the shortage occupation
list, the minimum salary is reduced to £20,480.
In September last year the Migration Advisory Committee recommended a significant expansion of the
occupations deemed to be in shortage for the purposes of sponsorship, in the context of the ongoing
COVID-19 pandemic including nursing and social care occupations. The list was not expanded, however
that doesn't mean that a change in approach in relation to certain occupations won't be made in the future.
Many charities who have never done so before will now need a licence to sponsor visas when hiring for
most workers outside the UK. If an employer wishes to recruit outside the UK (excluding Irish nationals),
they will need to apply for permission first and be mindful of the various additional costs. Charities should
be sure to encourage any EEA nationals already in the workforce to register under the EU settlement
scheme before 30 June 2021.
EU funding
Many charities currently receive EU finding. The UK intends to continue participating in some
programmes under the next EU spending framework, such as Horizon Europe. However in many cases
access to EU funding will be lost and so charities will be looking to the new UK Shared Prosperity Fund.

4. 2020: The charity sector and the Charity Commission
4.1 The Charity Commission's approach in 2020
The Commission's focus operationally has been on helping charities navigate difficulties caused by the
pandemic. Messaging from Chair of the Commission Baroness Stowell at public events in the early
Autumn - the Charity Law Association conference and Charity Commission annual public meeting –
focused on meeting 'public expectations' as the most important issue for the sector. Baroness Stowell
asserted that Covid-19 has shown this more clearly, as the public support that charities rely on to survive
cannot be taken for granted.
This demonstrates the continued shift in the Commission's focus, expecting charities to meet more than
just the legal requirements with their behaviour and stressing that individual charities are responsible for
the state of the sector as a whole in their actions.
Baroness Stowell's speech at the 2020 Annual Public meeting of the Charity Commission focused on the
importance of openness and accountability. She outlined ways in which the Commission and charities can
make the sector stronger, for example:
“Charities need to tell people that they understand and respect that they have expectations in
return for their support. And they need to signal now that they haven’t always done this as well
as they might in the past and that this is going to change.”
“Standards matter because motives matter. For people to get behind and support a charity –
whether it’s a pop-up charity or an established well-known name – they need to believe the
motives of those involved are truly what they say they are.”
She also mentioned that the regulator would need more powers than it currently has to remove charities
from the register in order so the Commission can act decisively when a charity 'risks the reputation of what
it means to be registered'.
A similar tone was struck in her speech one week later to the Charity Law Association, with an additional
message regarding the role of charity lawyers in helping charities meet public expectations. She noted
that some challenges to the Commission's regulatory decisions seem to be motivated by "shielding
individuals from accountability to protect their personal reputations" rather than the best interests of the
charity. She said that such individuals "demonstrate no sense of a collective responsibility for upholding
the standards associated with registered charity status and therefore put at risk the reputation upon which
all of your clients rely", going on to ask that lawyers consider the bigger picture when advising charities.
This again linked the actions of individuals with the reputation of the sector as a whole and suggested that
the legal basis of a challenge to the Commission is maybe less important than public expectations and
collective responsibility. Many in the sector have expressed frustration at this approach, particularly
during such a difficult year.

The RNIB inquiry report
The Charity Commission published the report of its inquiry into RNIB in June 2020.
Prompted by Ofsted's decision to cancel the Pears Centre's registration as a children's home facility, the
inquiry initially focused on risk to beneficiaries from safeguarding arrangements, the governance and
oversight of safeguarding and reporting (or lack of) serious safeguarding incidents. Following closure of
the Pears Centre, the inquiry was expanded to look at the extent of losses concerned and the trustees’
financial management and decision making and whether they had discharged their duties under charity
law.
As a result of the findings, an official warning was issued to RNIB. It is notable that this was issued to the
charity, rather than individuals or the trustee body alone, as the Commission considered the failings were
on the part of the collective corporate body. The key findings of the inquiry were:


That the Board of Trustees had a skills deficit in relation to safeguarding amongst other
things.



That from 2015 to 2018 there were systemic shortcomings in safeguarding, placing
beneficiaries at undue risk.



There were failures to notify safeguarding incidents to statutory bodies in accordance with
statutory and good practice guidance.



Oversight of regulated establishments was delegated to committees and steering groups,
which lacked expertise. The report also criticised the 'limited documentation setting out the
relationship between RNIB and its subsidiaries', and in particular that there was no
intragroup agreement defining the relationship and reporting arrangements



The culture was that the executive only reported exceptional events to the Trustee Board.
The report cited and criticised '“superficial” scrutiny' caused by a 'corporate culture of
reporting by exception'.



RNIB had failed to ensure that its governance arrangements appropriately matched the
complexity and scale of its activities and structure. The Commission concluded that 'charity
trustees must ensure that their corporate governance is fit for purpose to provide robust
oversight of their charity’s operations and structure'.

Accompanying regulatory notice
In a relatively rare move, the Charity Commission issued a regulatory alert in June 2020 to large,
'complex' charities and to service providing charities on the back of the RNIB inquiry report. This alert
focused on the Commission's concerns about governance and risk in these charities.
The alert focused on the need for action by charity trustees and management to ensure appropriate
governance and safeguarding systems are in place in large and complex charities. Much of what was
recommended to trustees related to ensuring there is clear oversight and effective lines of communication,
whether with the executive or in handling risks and complaints.
The alert was published at the same time as the Commission's report into RNIB with the Commission
choosing to issue a separate alert outlining concerns, containing recommended steps and directing 'follow
up' action for recipients. This indicates firstly that the Commission was alarmed about the state of
governance generally (sufficiently so as to justify sending the alert, as a separate action to publishing the
RNIB report), and secondly that it wants and expects to see reactive steps from the charities who received
it.

The alert noted the following:
Risks must be identified and minimised
Identification and management of risk is essential, particularly given the effects of covid-19 and its
potential to put a charity in a precarious financial or operational position. A charity's risk register should be
checked (and subjected to a 'deep-dive' review ideally) and updated accordingly, if it has not been done
so already since the onset of covid-19, and kept under review.
Safeguarding practices should be reviewed
The Commission is expecting more of charities in relation to safeguarding, and placing the onus and
responsibility on trustees to establish robust safeguarding procedures and practices, and to review these
regularly. Unless a sufficiently detailed safeguarding policy has been implemented in the previous year, a
charity's safeguarding processes and policies should be reviewed and updated as necessary. If a charity
does not have a formal safeguarding policy at present, unless there is a very good reason for this, one
should be adopted as soon as possible.
A scheme of delegation is virtually a pre-requisite
A proper scheme of delegation is an indispensable tool to achieving such oversight, as well as to highlight
any areas where controls/safeguards are insufficient at present. Any existing scheme of delegation should
be reviewed (ideally by the Board, who are ultimately responsible for it) to ensure it is up-to-date and
appropriate, and if no such framework document currently exists, serious consideration should be given to
the creation of one.
A Board skills audit is important
Analysis is needed as to the mix of skills and expertise on a Board, in the context of the charity's size,
needs and activities – lack of relevant expertise on a Board will not be viewed by the Commission as a
mitigating factor should a charity find itself facing complex challenges, but rather as a governance failure.
The irony of course is that the increasing regulatory burden on charities and the regulator's expectation of
trustees could in fact making recruiting trustees (the vast majority being unpaid volunteers) even harder.
Communication lines within a charity need to be effective
Effective systems must be in place to support effective communication throughout the organisation. Terms
of reference and policies should be reviewed to ensure they are functioning effectively to support
communication and information exchange, as well as complaints policies (both internal and external).
Relations with subsidiaries and third party partners must be monitored
A charity must keep its relationship with subsidiary entities under careful review, ensuring there is clarity
as to the difference between entities, alignment on objectives and sufficiently robust documents are in
place to manage the relationship between the entities, as well as relationships with third party partners or
delivery organisations (given failings be these will impact the charity itself). Charities could conduct audits
of the boards and activities of subsidiaries, testing whether the directors of these are suitably qualified
given the activities of the organisation, and considering whether the subsidiary is properly structured and
supported in order to be able effectively to deliver its activities.

4.2 Use of powers
Official warnings
The Commission has continued to make use of its statutory powers to issue official warnings.
The most high profile recipient of an official warning this year was the RNIB as noted earlier.

The Commission issued an official warning to Help Our Futures for repeatedly failing to engage with the
Commission in response to serious concerns. The Commission was initially involved due to concerns
over the charity's use of clothes recycling banks and found a range of governance concerns. The actions
required included ensuring the charity is furthering its objects and fully co-operate with the Commission
during regulatory engagement.
An official warning was issued to the Islamic Centre of England, after a vigil was held at its premises in
response to the death of the Iranian Major General Qasem Soleimani. The Commission said the event
risked associating the charity with a speaker who may have committed an offence under the Terrorism
Act, by praising and calling for the support of Soleimani. The warning required the trustees to review the
content on the charity's website and carry out risk assessments for future events at the premises.

4.3 Charity Commission compliance and investigations
The Charity Commission as part of its regulatory role regularly publishes reports on its work investigating
charities. In 2020, there were a number of reports of note:
Save the Children
The report into the results of this high profile inquiry was released in March. The focus of the inquiry was
on how the charity had handled allegations of serious misconduct made in 2012 and 2015 in relation to
the charity's CEO. When a complaint was made in 2012, it was not dealt with under the procedures in the
charity's harassment policy and the majority of the Board of Trustees were not informed. When further
complaints were made in 2015 the full Trustee board was again not informed. The Commission
considered this to be mismanagement, and noted that it was particularly concerning when the complaints
concerned the conduct of the CEO.
A grievance was raised in 2015 about the handling of events in 2012. The charity made a serious incident
report to the Commission, however omitted that it concerned the behaviour of the CEO, stating that it
involved 'a senior staff member'. The Commission found that the omission of this significant fact
constituted mismanagement in the administration of the charity.
In 2015, the charity commissioned a report into its culture. This report was not circulated to the whole
Board of Trustees, in order to prevent leaks. The Commission noted this decision was made in good faith,
but had the adverse effect of making it more difficult for the Trustees to carry out their duties in relation to
serious corporate governance issues.
The Public Safety Charitable Trust Limited (PSCTL)
The charity operated by leasing empty properties for a peppercorn rent in or near town centres and
installing Bluetooth transmitters that broadcast public service messages. At one point the charity had
leased approximately 2000 properties in 240 local authority areas. The charity claimed business rates
relief for the properties.
Several local authorities challenged the arrangement a court judgment found that the installation of the
Bluetooth transmitters was not sufficient to amount to occupation for wholly or mainly charitable purposes
and therefore the charity became liable for the business rates relief it had claimed, amounting to around
£17 million.
The Insolvency Service investigated the conduct of the trustees, which led to two being disqualified, which
consequently meant they were disqualified from acting as charity trustees. When the Charity Commission
was able to conduct its inquiry, it found that there was evidence of misconduct and/or mismanagement in
the administration of the charity, as the trustees had exposed the charity to the risk of liability for the
business rates.
Wimbledon and Putney Commons Conservators
The inquiry related to the granting of an easement over Putney Lower Common by the trustees of the
charity to Wandsworth Borough Council and governance generally.

The easement was granted in 2012, for consideration of £350,000. In 2015, members of the charity's
Audit and Risk Committee commissioned a surveyor's report which stated that the price for the easement
was not the best reasonably obtainable and that payment should have been around £1.9m. Most of the
trustees did not accept the finding of the surveyor's report, believing that the committee did not have the
authority to commission it. This led to a serious dispute amongst the trustees.
The Commission issued the charity with a formal action plan for the trustees to take to address the issue
of the potential loss, including obtaining a valuation of the easement and considering the possibility of
recovering funds. The trustees were very slow to implement even the first point on the plan, and as a
result, the Commission opened a statutory inquiry in 2016.
The charity decided not to take legal action to recover the loss which may have been incurred by granting
the easement. An interim manager was appointed to consider this decision and found this to be a
reasonable decision. However, the inquiry also found that the inability of the trustees to manage the
resulting dispute indicated mismanagement of the charity. It was noted that the issues surrounding the
granting of the easement and the resulting internal dispute were known to the local residents who paid a
levy to the charity. The fact that this remained unresolved had the potential to damage the charity's
reputation.
The report noted that having clear schemes of delegation and terms of reference would have helped to
prevent the entrenched dispute which had damaged the charity's reputation and depleted its funds.
CWM Harry Land Trust
In October 2020, the Charity Commission published its findings on CWM Harry Land Trust Limited. The
charity was initially brought to the Commission's attention as it was included in the Double Defaulter class
inquiry which investigates charities which have defaulted on their filing obligations on two or more
occasion in the past five years.
During the class inquiry the Commission made orders directing the charity to file outstanding financial
information. The Commission also had concerns about related party transactions, including payments to a
trustee and so opened a statutory inquiry in September 2019.
In the course of the statutory inquiry, the Commission found that a trustee was receiving salary payments
for his role as 'Project Director', in breach of the governing document. The inquiry also found that the
charity had dealings with a number of related non-charitable entities, and while conflicts were managed,
the Trustees had given insufficient inconsideration to the Commission's guidance for charities with a
connection to non-charities.
The inquiry concluded that the Trustees were responsible for misconduct and/or mismanagement in the
administration of the charity and had breached their trustee duties. The trustees submitted their
outstanding accounts, and as a result of the inquiry, became more aware of their legal duties and
responsibilities.

Alternative Housing
This Bristol-based charity came to unwelcome prominence in May 2017 when it topped a list of the UK's
most-prosecuted landlords compiled by the Guardian newspaper. The Guardian found that the charity,
which had received thousands of pounds in housing benefit in connection with its object of 'relieving those
in need' by providing them with accommodation, had been convicted of six breaches of housing
regulations.
Although the Charity Commission was not responsible for investigating the convictions themselves, or the
health and safety ramifications of the breaches, it did use its statutory power to open an inquiry into the
actions of the trustees and whether there had been significant risk to charity property and/or beneficiaries.
As a result, the Commission identified several instances of significant misconduct and/or mismanagement
by the trustees.
Alternative Housing had reported that it was exempt from the legal duty to file accounts because its
income did not exceed £25,000 per year, but analysis of its bank statements made it clear that this was
untrue: the charity's income had been £235,000 in the financial year to 2015, £269,000 in 2016, and
£150,000 in 2017. There was also strong evidence of conflicts of interest between trustees of Alternative
Housing and the directors of two housing companies to which the charity had paid substantial amounts of
money. For example, of the three signatories on the mandate for the charity's bank account, one was the
sole director of one of the housing companies, which received £232,000 from the charity.
Third, the trustees had failed to ensure that its beneficiaries were safe in the accommodation managed by
the charity, and the condition of the properties (as evidenced by the housing convictions) had in fact
placed them at significant risk of harm.
The Commission concluded that there had been clear failures to submit accounts, recognise and declare
conflicts of interest and deliver suitable accommodation to beneficiaries. It also noted that there had been
a serious failure to cooperate with the Commission's inquiry: only two of the six relevant trustees and
directors responded to the Commission's direction under Section 47 to provide information about the
charity and the companies. This had hindered the inquiry and made it impossible to establish why the
specific failures had occurred.
Alternative Housing was therefore removed from the register, on the basis that the housing convictions
and apparent unmanaged conflicts of interest created a situation where an inference could be drawn that
the trustees and directors had exploited charitable status, potentially for personal gain at the expense of
the charity’s beneficiaries.
Markaz - EL Tathgheef - EL Eslami
The inquiry was prompted by a loan of £700,000 made by the charity, to a company that was in the
business of producing and broadcasting a special interest television channel, which was not recorded in
its accounts. In addition to the poorly documented loan, of concern was the fact that the company's sole
director was the son of one of the trustees.
The loan had been made in instalments which continued to be advanced even though the company
defaulted on the first and second repayment. The charity accepted the offer of equipment belonging to the
company in lieu of payment. The company entered voluntary liquidation while still indebted to the charity,
at which point the trustees should have reported a serious incident to the Commission given the potentially
significant loss to the charity.
Furthermore, the Commission found that there was no evidence the trustee whose son was the sole
director of the company had declared his conflict of interest and withdrawn from decision making, nor was
there any evidence that the trustees had considered whether making the loan was in the best interests of
the charity.

Evidence was found in the charity's bank statements that monies were paid to the charity totalling the
balance of the loan in repayment, so in the end the charity did not suffer financial loss. However, those
monies came from donations and did not actually represent the repayment of the loan by the company,
although the charity's financial accounts recorded that the loan was paid in full. Moreover, the trustees
were unable to satisfy the inquiry that they had verified the sources of some of those payments.
The Commission concluded that the actions of the trustees amounted to mismanagement and/or
misconduct in the administration of the Charity. However, the Commission was satisfied that there had
been no financial loss to the charity as a result of making the loan. The report highlights that, regardless of
whether a loss is actually suffered by the charity as a result of the trustees' mismanagement, trustees
must observe and actively manage their responsibilities in respect of the charity's finances and their own
conflicts of interest.
In the report the Commission highlighted that Trustees must ensure that there are adequate financial and
administrative controls in place. A Trustee has a legal duty to protect the charity's assets and carrying out
due diligence on any individuals or organisations that are giving or receive money from the charity is an
important part of fulfilling this duty. This case also highlighted that the Trustees must manage conflicts of
interest, and if a conflict of interest cannot be adequately managed additional trustees must be appointed
or the conflicted trustee must resign. The Commission reiterated the circumstances under which Trustees
are expected to make a serious incident report, such as a failed loan.
UNICEF UK
In September 2020, the Charity Commission said it was looking into concerns about UNICEF UK that had
been reported, including through a serious incident report. The statement followed the resignations of the
executive director, chair and vice-chair in quick succession. The executive director, Sacha Deshmukh
resigned after he alleged that he was subjected to bullying and aggressive behaviour by the chair,
Douglas Alexander. The Charity Commission has not published anything further at this point. In October,
UNICEF confirmed that they had launched as independent, externally-led review into the allegations.

4.4 Serious Incident reporting
The Charity Commission's Annual Report for 2019-2020 records that there were 5,730 serious incident
reports made to the regulator, an increase of almost 50% from the previous year. Nearly 60% of these
reports related to safeguarding.
The rise in the number of serious incidents reported follows a trend set in previous years. The
Commission credits the new online form for reporting serious incidents, which was introduced in June
2019, with strengthening their approach to reports. In 90% of reports, the information collected by the
online form is sufficient for the Commission to decide whether further regulatory action was required.
Before the form was introduced, reporting could be done via email and reportedly only provided enough
information 30% of the time.
The Annual Report covers information up to 31 March 2020 and so the statistics captured will have only
caught the beginning of the impact of the coronavirus pandemic. Serious Incident Reporting was one of
the areas for which the Commission published updated guidance to help charities respond to the unique
scenarios created by the pandemic.
The Charity Commission also conducted a review of 200 out of 600 complaints it received in the period
April to June 2019, which fell below the threshold for regulatory action, as the issue was either not serious
enough, there is no evidence to back up the complaint, or where the charity has already taken appropriate
action to deal with the issue. The Commission published the review of the complaints in a report entitled
"Every Complaint Matters", drawing out four main points from the complaints:
People who complain are usually people you know: Complainants are often staff, volunteers,
members, beneficiaries or trustees.

Be accountable: The report notes that a lack of accountability shown by a charity in response to minor
complaints which increases the likelihood of a complaint being made to the regulator. Charities can
address this by having effective complaint procedures in place. The report also suggests that a charity
should aim to be accountable in its annual reports and accounts.
Don't take your status as a charity, and the public's support, for granted: This is an often repeated
message from the Charity Commission. The report highlights incidents where conflicts of interest have
not been managed properly as an example of charitable means not justifying charitable aims.
How you do something is as important as what you do: This is another theme that features regularly
in the messaging from the Charity Commission. The report restates the Commission's view that a charity
cannot merely comply with legal and regulatory requirements, but should also embed appropriate attitudes
and good practice into the work of the charity. The report states that "how you implement your policies
and the motivation behind them, is as important as the policy itself".
The report does provide some reassurance to charities dealing with complaints, stating "We don’t expect
charities to assume that complainants are always right, or to meet unreasonable expectations. But even
someone who expresses their concern unreasonably may have a valid point."

4.5 Whistleblowing
The Charity Commission released its report into whistleblowing disclosures received in 2019/2020. In
summary, there were a total of 247 disclosures made in the period, an increase from 185 in the previous
period which represents a 33.5% year on year increase.
This is less stark than the 83.2% increase seen in 2018/2019, which was the result of the Commission
renewing its focus on identifying and assisting whistle-blowers. The Commission widened its definition of
whistle-blowers to include charity volunteers as well as charity workers and set up a whistleblowing
hotline. The Commission has continued to develop its approach to whistle-blowers and the considerable
increase in this period is an indicator that these measures are continuing to result in more staff and
volunteers voicing their concerns.
While the majority of reports continue to be made by employees (63.2%), there has been a considerable
increase in the number of reports made by trustees and volunteers, which accounted for 36.8% of reports
as compared to 9.7% in the previous period.
The top three subjects of disclosures were: (1) governance; (2) safeguarding; and (3) financial harms.
This follows the pattern of the last five years, although in the previous period, safeguarding had been the
most prominent issue. Notably, in only eight cases did the Commission decide to take no further action.
The most common outcomes of the cases opened in response to disclosures were: 'advice given and
trustees to consider further'; 'general advice given'; and 'no issues to take forward'. In only three incidents,
charities were removed from the register.

4.6 New and revised guidance from the Charity Commission
Much of the Commission's output this year was guidance related to coronavirus, aimed at helping
charities respond to the unprecedented scenarios they were faced with. However the Commission
begun work on its wider programme of updating core guidance and the website, to make information
more accessible for trustees.
Charity Commission launches '5-minute guides' to assist Trustees
In November the Charity Commission published a set of new guides aimed at trustees, which it describes
as a 'core syllabus', covering the five areas considered to be key to charity management.
The guides have been developed with the aim of making it quicker and easier for trustees to understand
their role and access information, taking into account that the vast majority of trustees are unpaid

volunteers. The Commission has stressed that although the guides are basic, they are of use to both new
trustees and those with experience.
The five areas covered are: (1) financial oversight; (2) achieving a charity's purposes; (3) good decisionmaking; (4) addressing conflicts of interest; (5) what to file with the Commission and what support is
available
There are many complex issues in charity law and so we would always recommend that CC3: The
Essential Trustee remains essential reading for trustees. Links to the more detailed Charity Commission
guidance are provided in these short guides and so they do act as a useful signposting tool.

4.7 New Online Register
On 3 September 2020, the Charity Commission launched an updated
version of the online register of charities, which builds on the
Commission's aim to increase accountability and transparency in the
sector.
In a recent blog post, Charity Commission CEO Helen Stephenson
stated it is that the regulator's responsibility to maintain and curate the
register in the public interest, and that the register should be a tool to
help people selecting a charity to support.
To that end the new register now contains additional fields, many of
which charities will recognise from the increasingly detailed Annual
Return form, such as: the number of staff and volunteers; the number
of staff with salaries of over £60,000; a breakdown of sources of
income; assets and investments held; and policies in place at the
charity. Perhaps predictably, the salaries of charity employees have
attracted some attention in the media since the new register was
launched. Details of any regulatory alerts that are issued in relation to
a charity are now available on the first page of its profile.
Visitors to the register are also able to conduct more detailed searches
for charities, using information such as income and location.

4.8 Areas of interest in regulation
Executive pay & running costs
In December 2019, the Charity Commission released a statement criticising Marie Stopes International
and the remuneration package received by its CEO, following an examination into a decision to award the
package. The criticism was not directed at the level of pay, but rather the 'inadequate' documentation
around the decision.
The issue of management of conflicts of interest – payments to connected individuals and organisations –
is well-established, but how a charity balances competitively remunerating staff to ensure the best
personnel and maintain internal and public confidence in its use of funds is a much more grey area.
There were reports in the media throughout 2020 that large charities were not publishing the exact
salaries of their chief executives on their websites in a way that is easily accessible. Charity Finance
found that out of the 100 largest charities, only 9 had the information on their websites, while 42 reported
the exact figure in their annual reports. Again, rather than the criticism being directed towards the level of
pay, it is often directed at a perceived lack of transparency.
The Commission has been conducting a study of the salaries of the top paid employees in charities; an
indication of the increased interest around the subject. It was understood that a report would be published

in 2020, however this seems to have been delayed by other events. It is likely that when a report is
published, there will be further media interest on the topic.

Regulating in the public interest report
The Charity Commission published 'Regulating in the Public Interest: The Relationship Between Charity,
Charities, and the General Public', its latest research into the public's perception of charities in the UK.
The survey was carried out by Populus in February 2020, before the impact of coronavirus was felt by the
sector.
The headline finding was that public trust in charities had risen slightly since the research was last carried
out in 2018. The 2018 survey was carried out amid, and reflected the impact of, the serious allegations
facing international development charities such as Oxfam. The 2020 report showed charities rank higher
than an ordinary man/woman in the street and banks. The report says "All of this represents a welcome
uptick. To continue rebuilding trust and confidence, though, charities need to do a better job of
responding to public expectations."
The report identified that by far the most important factor in influencing public trust was the expectation
that a high proportion of the money that a charity raises goes to those it is trying to help. The other key
expectations which shape public opinion are: that charities 'make an impact'; that how a charity fulfils its
charitable purposes is as important as whether the purposes are fulfilled; and that charities have a
collective responsibility to uphold the reputation of charity.
The report notes "It is clear…that there is a difference between the reasonable expectation that public
have about what being a charity registered with the Commission ought to imply and what it actually means
under current law."

Responsible investment
At the beginning of 2020, the Charity Commission published a blog post, encouraging charity trustees to
invest the funds they hold in reserve responsibly, even if this means forgoing the best returns.
The move reflected the increased scrutiny of the activities of charities, coupled with heightened public
awareness of the climate crisis. The Charity Commission asked for those within the sector to share their
experiences and considerations around responsible investments, including what the barriers are to
responsible investment becoming more wide spread.
In November, the Commission published a further blog noting their findings from the consultation. It
identifies two main barriers to responsible investment for trustees. The first is a technical barrier, as many
reported that the legal framework around investment creates uncertainty. Case law is described as
'outdated' and many trustees feel their legal duty is to maximise returns. The blog also notes that
confusion has been created by the Commission's own guidance CC14. Responses to the consultation
reported that the guidance does not give sufficient confidence or assurance to trustees that responsible
investment is something they can consider.
The second barrier was a practical one, as trustees may feel that they lack the knowledge or expertise to
make investment decisions and are anxious about making mistakes. The Commission is now considering
how it can support trustees to make responsible investments.

Public interest journalism – Public Interest News Foundation registered
Following Dame Frances Cairncross' independent review of the future of sustainable journalism in the UK,
there was speculation in relation to whether 'public interest journalism' would be introduced as a new
charitable purpose. The review concluded that high quality, independent journalism matters in a
democratic society, and that government intervention to ensure a sustainable future may therefore be
warranted to encourage the provision of local and 'investigative' journalism.

The government's response to the review in January 2020 concluded that it did not consider changes to
charitable status should be made to allow 'public interest journalism' as a charitable purpose. The Charity
Commission published advice on when public interest journalism can be charitable, noting that news
organisations would need to be able to show that the journalism they fund or carry out is a means of
existing charitable purposes.
Then in September 2020, the Charity Commission published its decision to add the Public Interest News
Foundation (PINF) to the register of charities. Rather than recognising public interest journalism as a new
charitable head, the decision from the Charity Commission makes it clear that it considers public interest
journalism to be a means of furthering existing charitable purposes, namely the advancement of
education, citizenship and civic responsibility.
The objects of PINF includes a definition of 'Public Interest News' which states that is news capable of
providing one of four purposes broadly linked to charitable purposes. This limits public interest news so
that it does not include anything simply entertaining, or which is politically motivated, biased, inaccurate or
which fails to respect a person's privacy. These limitations were included in revisions to the objects
recommended by the Commission.
While the decision is not akin to creating a new charitable purpose of 'public interest journalism', it does
recognise that delivery of public interest news is of public benefit and can further a range of existing
charitable purposes.
Excepted charities
The exception of certain charities from registration with the Commission was due to end on 31 March
2021. However, in January 2021, the Government postponed the requirement for excepted charities to
register for an additional 10 years to 2031. The end of the exception would have required around 30,000
to 40,000 previously excepted charities to register with the Commission.

4.9 The Government's approach to the Sector
This year has seen a renewed focus from the Government on the role of Civil Society and the voluntary
sector, particularly in relation to the provision of public services. This has likely been driven by the efforts
of many small and local groups, alongside larger national charities, to respond to the pandemic.
However, even before the pandemic took hold, a House of Lords Select Committee for Public Services
was established to work on the transformation of public services to ensure they work for the public in the
21st Century, exploring community level initiatives and the role of voluntary and charitable sectors in public
service provision. At the beginning of the year MP Simon Fell introduced the Third Sector Organisations
(Impact and Support) Bill to parliament as a private members' bill, to establish a body to assess the
benefits and effectiveness of third sector organisations. The aim was to help local organisations measure
the impact of their work with the support of a team of officials, so that securing future funding is easier. It is
due for a second reading at the end of January.
Baroness Barran, Minister for Civil Society published a blog in October, said that she believed the
government can play a helpful role in its stewardship of the sector, through funding and through support of
volunteering. She also mentioned the importance of better data and transparency to understand where
need and greatest and where funds are being spent, noting that the government also had a part to play in
that.
Danny Kruger's Review into Civil Society
In September, Danny Kruger MP published the 'Levelling up our communities' report, looking at how the
government could make the most of the voluntary sector and civil society in the UK's recovery from the
coronavirus pandemic. The report makes many recommendations and the vision behind it was generally
well received by the charity sector. Many of the themes are similar to those mentioned in Baroness
Barran's blog.

Kruger highlights the integral role community groups played during the first lockdown and makes the case
for 'community power', ensuring local people play a role in improving the area they live in. Amongst his
recommendations, the following are most relevant to the charity sector:


Introduction of a new 'probation' status for the Register of Charities, allowing community
groups to enrol automatically if they pass basic checks with a fuller check in due course, or a
new status for small organisations. The aim is to make it easier for small local organisations
to obtain the benefit of charitable status. Baroness Stowell has expressed support for this.



To revive the local Councils for Voluntary Service, to help charities access advice and
support. It is notable that the suggestion to create more charities and make the status easier
to obtain is at odds with the view that there are too many small charities.



Creation of a 'Volunteer passport' and a National Volunteer Reserve to build on the voluntary
spirit of the Covid-19 crisis. As only a single identity and criminal record check would be
needed this would help organisations find willing and suitable volunteers with much less
bureaucracy. The report also recommends that certain volunteering roles should qualify for
'emergency volunteer leave'.



A government consultation on the remuneration and recruitment of trustees. The report
suggests that charities should be able to pay trustees for their time, if they wish to do so, to
help encourage more trustees who are working-age and from less advantaged backgrounds.
This would also challenge the perception that charity work is "akin to a hobby".



The report states that there is a clear need for the better use of data and evidence of impact.
It recommends that the government share its own data with non-government organisations
working in the same field and that each government department should publish all data on the
department's spending on external organisations.

The Prime Minister welcomed the report but has not committed to acting on it thus far.

5. 2020 regulation round-up
Although the events of the year have inevitably led to delays in new regulations being introduced in some
areas, we have still seen regulatory updates that charities should be aware of. While some are positive,
such as the change in VAT treatment for digital advertising, some may feel like an additional burden at a
time when the sector is already strained.

5.1 Refresh of the Charity Governance Code
In December, a refreshed version of the Charity Governance Code was published. The publication follows
a public consultation on the Code, which received almost 800 responses.
The focus of the refresh has been on expanding the section on diversity. The main changes in this regard
have refined two of the existing principles: The Diversity Principle, now the renamed Equality, Diversity
and Inclusion (EDI) Principle; and the Integrity Principle. The updated Code now has clearer
recommended practice in respect of these areas, and has been designed to better reflect society and the
context in which charities work.
The EDI principle refers to arrangements that charities should have in place to monitor equality, diversity
and inclusion within the organisation, including on the Board. This involves assessing the diversity of
trustee backgrounds and where there are imbalances, introducing recruiting targets to redress those.
A notable addition to the Integrity Principle is that it states no one person or group should have undue
power or influence within a charity and charities should regularly check if there are inappropriate power
imbalances. It remains to be seen how this can be adopted in practice by charities with a founding
philanthropist or family.
A more in-depth review and update of the Code will take place in 2023.

5.2 Charities Act 2016 post implementation review
The Department of Culture, Media and Sport (DCMS) published its review of the Charities (Protection and
Social Investment) Act 2016 and as a result of the review recommended the renewal of the legislation.
The review found that:


Use of the Charity Commission's new and strengthened powers, in particular the official warning
power, has been appropriate and proportionate, and that there have been relatively few charities
affected by the changes. Furthermore, there is no evidence of a negative impact to the charity
sector caused by the introduction of the additional powers.



There is no evidence of a negative impact on the charities from the addition of new criteria to
those which automatically disqualify someone from acting as a trustee but equally it is not
possible to assess whether the changes have increased trust in charities.



The new requirements in relation to fundraising transparency for charities have likely led to an
increased transparency and accountability of charities in relation to their fundraising duties.



The express power to make social investments has granted more certainty, however introducing a
broad permissive power hasn't led to behavioural changes, although the CLA has reported
increased interest in social investments amongst charities.

The review also sought to assess whether the Act had any impact on: (a) public confidence in charities;
(b) levels of donations; and (c) the willingness to volunteer, but acknowledged this was not possible to
assess due to a number of potentially more influential variables than the Act itself since 2016. The Act will
be reviewed again in five years' time.

5.3 HMRC & tax update
In a piece of good news, HMRC has published a brief confirming that VAT is no longer considered due on
internet search browsing advertisements provided to charities, with the exception of those on personal
social media accounts.
Digital advertising was previously considered by HMRC to be standard rated as it was considered to be
directed at individuals, however HMRC have accepted that some, although not all, digital advertising is
aimed at general audiences and is therefore eligible to be zero-rated. Advertisements that appear in
personal social media accounts remain standard rated however. The Charity Tax Group have said they
welcome HMRC's willingness to change its view on digital advertising, but they do disagree with
advertising on personal social media and subscription accounts remaining standard rated.

5.4 Accounting and auditing
New SORP information sheet on carbon reporting
A Charities SORP information sheet on carbon reporting applicable to large charities was published in
June. The Information Sheet 5 covers the new requirement for large UK charitable companies to include
environmental information in the Trustees' report. The Information Sheet provides guidance to charities
which fall within the Companies (Director's Report) and Limited Liability Partnerships (Energy and Carbon
Report) 2018 Regulations. The definition of a large company for the purposes of the Regulations is met if
two of the following qualifying conditions have existed for two financial years:




Gross annual income of more than £36 million;
Gross (total) assets of more than £18 million;
More than 250 employees.

The changes brought in by the Regulations now mean that large charitable companies are required to
include information regarding their UK energy use, and information regarding any actions the charity has
taken in relation to energy efficiency, in their trustees' report.
The government has issued guidance aimed at helping charities comply with their legal obligations under
the regulations. While there are no prescribed reporting formats, the guidelines include templates which it
is strongly recommended charities use. There is an exemption to the reporting requirement if: (a) the
charity is a low energy user; (b) disclosure of the relevant information would be seriously prejudicial to the
organisation (this exemption is only envisaged for use in exceptional circumstances); (c) or if the
information is not practical to obtain.
New corporate governance reporting requirements: S172(1) Statements
Large charities must now include a specific statement on s172(1) of the Companies Act 2006 within their
strategic report (found within the trustees' annual report) for financial years beginning on or after 1 January
2019. The new reporting requirements have arisen from the 2018 UK Corporate Governance Code and
the Companies (Miscellaneous Reporting) Regulations 2018.
The 's172(1) statement' should describe how the trustees have regard to the following matters set out in
s172(1) Companies Act 2006 (the duty to promote the success of the company) when performing their
role:







the likely consequences of any decision in the long term;
the interests of the charity's employees;
the need to foster the charity's business relationships with suppliers, customers and others;
the impact of the charity's operations on the community and the environment;
the desirability of the charity maintaining a reputation for high standards of business conduct;
and
the need to act fairly as between members of the charity.

The SORP information sheet regarding the reporting requirements clarifies that in relation to charitable
companies, the duty to promote the success of the company mentioned s172(1) should be modified to
promoting the success of the charity to achieve its charitable purposes.
There is also a requirement to report on employee engagement which will apply to any charitable
company with an average of more than 250 employees. In the context of charitable companies, the
statement may describe action aimed at engagement with volunteers as well as paid employees.
Finally, large charitable companies must also include a statement on engagement with suppliers,
customers and others in a business relationship with the charity. The SORP information sheet suggests
that charities consider expanding the statement to cover the charity's relationship with other stakeholders
such a service uses, beneficiaries, funders and the wider community.

5.5 Modern Slavery Act - reforms confirmed
The UK government has renewed its efforts to eradicate modern slavery and to better enforce the Modern
Slavery Act 2015. In the Government's response to the 'Transparency in supply chains consultation',
published in September, it has set out proposals for reform to strengthen the impact of modern slavery
statements.
We recommend that large charities take the opportunity to consider the proposed reforms to anti-slavery
legislation, how they can ensure compliance going ahead, and how they can commit more generally to
guarding against slavery in their supply chains.
Section 54 of the Modern Slavery Act 2015 currently requires all commercial organisations that supply
goods or services, carry on any part of their business in the UK and have a consolidated global turnover
of £36 million per annum or more, to prepare a slavery and human trafficking statement for each
financial year.
A commercial organisation is widely defined as a body corporate or partnership and means that
charitable companies, charitable incorporated organisations and charitable community benefit societies
are included (charitable trusts and charitable unincorporated associations are not included);
Turnover is the total income of the charity and its subsidiaries which is derived from any charitable activity
associated with the provision of goods and services, including performance-related grants, funding for the
provision of goods and services and income from fundraising events (income from pure donations,
legacies and investments is not typically included).
This statement must then set out the steps the organisation has taken to ensure that there is no slavery or
human trafficking in its business and supply chain and ‘may’ include further information listed in s 54(5) or
provided elsewhere in the government’s guidance. There are currently no criminal sanctions for failing to
produce a statement.
Under the proposed reforms, the legislation will mandate the areas that modern slavery statements must
cover. All the existing voluntary reporting areas in s54(5) of the Act will become mandatory. If an
organisation has not taken steps in a certain area this will have to be stated clearly. The reforms will also
establish a Government run reporting service for statements published under the Act. The Home Office is
carrying out further work on the design of this service, but it is likely that it will facilitate comparisons
between organisations to be made more easily, thus encouraging greater transparency. A single
reporting deadline of 30 September will also be introduced which will also facilitate monitoring and
transparency.
Section 54 of the Act will be extended under the reforms to also include public bodies, using a £36 million
budget threshold. Including public bodies has a huge potential impact, given the procurement power
within the UK public sector. There is little information given in the response about the nature of penalties
and enforcement options for breaches of the law. It states that there will be an update following the

outcome of the consultation on creating a single enforcement body for employment rights, as enforcement
options will be considered in line with this.

5.6 Legislation & case-law update
Thus far there has been little progress in relation to the Law Commission report 'Technical Issues in
Charity Law' and accompanying draft bill, which made a number of recommendations for simplifying
charity law. These changes would be the most significant changes to charity law since the Charities Act
2006. However, the Charity Commission are pushing for progress in this area and so there is a chance
the Bill will be introduced this year, in particular as it is deregulating and can be dealt with by the special
procedure for Law Commission bills.
The key changes that would be brought in by the Bill are: amendments to how a charity might be able to
change its objects; amendments to how Royal Charter charities can change their charters; and
simplification of the rules on disposing of charity property, including enabling a charity to dispose of
property to its trading company without Charity Commission consent.

Lehtimäki and others (Respondents) v Cooper (Appellant) - Children's Investment Fund
Foundation
This charity law case ended up in front of the Supreme Court, which is a very rare occurrence. The Court
handed down its decision in the Children's Investment Fund Foundation case at the end of July. The
decision, in part, considered the duties of the members of a charitable company, and confirmed that
members of charitable companies owe a fiduciary duty to further the purposes of the charity. For
members of charities, it is a duty owed to furthering the purpose of the charity rather than to the charity
itself. However, the precise scope of the duty is less clear, in particular given there are many different
types of membership roles within different types of legal form for charities.
Put simply, the decision has given rise to more questions than answers. The charity law community has
been considering these questions since the judgment was handed down, but it is fair to say that no hard
conclusions can be drawn yet.
There will be undoubtedly be further developments on what this case means for the members of charitable
companies. Charity Commission guidance on the issues raised by the decision is yet to be published.
Preservation and Promotion of the Arts Ltd (PAPOA)
This case concerned a company with charitable objects which was ordered to repay in the region of
£500,000 in business rates, after organising art exhibitions in vacant buildings. PAPOA claimed that it was
entitled to rates relief because the properties in question had been used for charitable purposes when they
had held art exhibitions.
The High Court heard an appeal made by PAPOA against previous rulings ordering it to pay over
£123,000 to Bolton City Council and more than £371,000 to Birmingham City Council. The issue in
question was whether on the days that PAPOA held events at certain properties, were those properties
wholly or mainly used for charitable purposes? This required the court to consider: (a) the public benefit of
the events held; and (b) the extent of the use of the property.

Evidence was given on behalf of Bolton Council that on visits to the properties, they were often found
empty or with only small stands which had been set up with pictures on trestle tables. The Court found
that whether the use of space was efficient was not relevant, but that the use must be extensive and
substantially for the public benefit, in order to meet the test of being use for charitable purposes. In
Birmingham, over a short period of time, PAPOA had acquired tenancies of five large buildings with a total
of eighteen floors, and no explanation was given to the Court as to why so much space was required. In
the absence of satisfactory evidence to support that PAPOA had used the premises for public benefit, the
Court agreed that PAPOA did not qualify for charitable relief.
R (Z and others) v London Borough of Hackney and Agudas Israel Housing Association
The case concerned the arrangements for allocation of social housing properties controlled by Agudas
Israel Housing Association (AIHA). An application for judicial review was brought by a single mother with
four children, who had been identified as a priority need for housing but was not made an offer by AIHA.
She argued that she and her children had been discriminated against on the grounds that she is not a
member of the Jewish Orthodox Community and that the policy was in breach of the Equality Act 2010.
The objects of AIHA state that it is 'primarily for the benefit of the Orthodox Jewish families' and AIHA
contended that the demand for social housing amongst the orthodox Jewish community in Hackney
outstripped the supply. The Supreme Court considered that the advantage to the Orthodox community in
Hackney outweighed the disadvantage to the wider community, and therefore ruled that the use of positive
discrimination by AIHA was proportionate and lawful.
The Court concluded that a charity would not breach equality law if it restricted provision of services to a
group sharing a protected characteristic in accordance with a charitable object, provided that it was a
proportionate means of achieving a legitimate aim, or to prevent a disadvantage linked to the protected
characteristic.
Reb Moishe Foundation v Revenue and Customs Commissioners
The ruling offers useful guidance on applying the statutory test to determine if a loan made by a charity is
a qualifying 'Type 12' Investment. The First Tier Tribunal (Tax) was asked to review a decision, made by
HMRC, that a loan to private company Gladstar from the charity The Reb Moishe Foundation could not be
treated as an approved charitable investment.
A 'Type 12' Investment is an 'approved charitable investment' under s558 Income Tax Act 2007, defined
as: "A loan or other investment as to which an officer of Revenue and Customs is satisfied, on a claim,
that it is made for the benefit of the charitable trust and not for the avoidance of tax (whether by the trust
or any other person).”
In this case the company made donations of roughly £2.5 million to the charity. At around the time of the
donations, the charity made a loan of £2 million to the company, the terms of which included payment of
24% interest. The charity argued that the reason for this loan was that it did not have an immediate use
for the funds and that it could make substantial returns in the meantime, given the 24% interest.
The Tribunal considered the two limbs of the Type 12 Investment test, which it stated should be
considered separately:
That it is made for the benefit of the charitable trust.
This was accepted by both the Tribunal and HMRC. This was based on the fact that the charity did
benefit from a high rate of interest as a result of the loan.
That the loan is not for the avoidance of tax, whether by the charity or any other person.
The Tribunal noted in particular that the funds had moved in a circle from Gladstar to the charity and
ended up back where they started. Gladstar benefited from two separate tax reliefs as a result of the
transactions, the first being Gift Aid on the donation and the second being for the interest paid on the loan.

The Tribunal decided on the balance of probabilities, the more likely reason behind the loan was the
avoidance of tax by Gladstar. The Upper Tribunal is expected to hear an appeal against this decision.
The Tribunal did note that the correspondence between HMRC and the charity had focused on HMRC's
guidance in relation to approved charitable investments, rather than the statutory rules. The view of the
Tribunal was that what matters is whether a loan falls within the Type 12 statutory test and not whether it
complies with HMRC guidance.
Re Webster
The English High Court upheld a decision against a taxpayer who made an error on their tax return
regarding their charitable giving. This decisions shows the importance of donors ensuring their tax returns
are correctly completed, and the severe consequences of making a mistake.
In this case, the taxpayer had made a generous gift to charity upon which he had claimed Gift Aid relief
but had, by error, included a figure of £400,000 rather than £800,000 in his tax return. This donation was
to be set off against his tax liability in a particular tax year. He was informed by HMRC that the relevant tax
return would need to be amended, which created a bind. The taxpayer's original claim for relief was invalid
without amendment, but should he amend the return he could no longer carry back the relief to the tax
year in which he was able to claim it.
The taxpayer sought rectification of his tax return by the courts on the basis this was a disproportionate
burden and that his position was inequitable. The court considered the taxpayer's error was as a result of
his carelessness, noting that the return required him to declare it was 'to the best of his knowledge correct
and complete'. In this context they considered the equitable remedy of rectification was not appropriate to
remedy his mistake.
WM Morrisons Supermarkets plc (Appellant) v Various Claimants (Respondent)
The Supreme Court overturned the decision of the Court of Appeal and High Courts, that a supermarket
was vicariously liable for a data breach committed by a disgruntled employee, who had posted the
personal details of around 100,000 other employees on the internet.
The Court ruled that employers could only be liable for the actions of employees if those actions were
'closely connected' with their duties at work. The employee in this case was pursuing a personal vendetta.
If the decision had gone the other way, it would have exposed organisations to potentially liability if a data
breach was committed by a member of staff, even if the organisation itself had done nothing wrong.
National Fund
The High Court ruled that a charity established in 1928 to pay off the national debt, is a valid charitable
trust. As the original purposes of the trust could not be carried out, as the circumstances in which the fund
could be used to pay off the national debt (which is around £2 trillion) were considered so remote, the
court could make a cy-près scheme altering the trust.
The court deferred the question of whether the scheme should be for the purpose of using the money
towards paying off the national debt, or applied to a different charitable purpose. Danny Kruger has
suggested creating a new Community Recovery Fund to support civil society in the recovery from the
pandemic for example.
A judgment in the Insolvency Service's case against the former trustees of Kids Company is expected
early this year. That will also enable the Charity Commission to continue their inquiry into the charity,
which was paused for the proceedings.

5.7 Charitable trusts and '5MLD'
Few topics excite charity readers as little as anti-money laundering regulation. Most charities do not
operate in the 'regulated sector' for money laundering purposes, and there is justified fear amongst
charities of ever increasing administrative and regulatory burden on already-stretched charity budgets.
Charitable trusts (and incorporated charities administering several subsidiary trusts) were relieved at the
start of 2020 to learn that government was minded to exclude charitable trusts from the obligation to
register with the UK's Trust Registration Service (TRS) on a risk basis.
As a quick refresher, the EU brought in the Fifth Money Laundering Directive (5MLD) to strengthen the
anti-money laundering effect of the Fourth Money Laundering Directive (4MLD), including to broaden the
scope of the trust register requirements. The UK's Money Laundering and Terrorist Financing
(Amendment) Regulations 2019 came into force on 10 January 2020 to implement 5MLD by amending the
Money Laundering, Terrorist Financing and Transfer of Funds (Information on the Payer) Regulations
2017 that had earlier implemented 4MLD.
The 2019 Regulations followed a consultation during which representations were made from across the
charities sector, including a Charity Law Association Working Party chaired by Withers partner Alana
Petraske. While the 2019 Regulations were silent on the matter, they were swiftly followed with a technical
consultation indicating that the government considered the money laundering risk of charitable trusts to be
low and that they should accordingly be excluded from the TRS - excellent news for the sector. 2020 has
of course been the Brexit transitionary year and also saw the passage of The Money Laundering and
Terrorist Financing (Amendment) (EU Exit) Regulations 2020, which came into force on 6 October 2020 to
update the regime. In England and Wales, charitable trusts are now expressly excluded from the
requirement to register with the TRS if they are registered or exempt or excepted charities.
Charities should however recall that money laundering and terrorist-financing risk does exist and that
offences apply under UK domestic law in relation to proceeds of crime and providing support and succour
to terrorist groups. Charities should consider the Commission's guidance within the Compliance Toolkit:
Protecting Charities From Harm as well as the Commission's 2013 publication on suspect donations.

6. Fundraising in 2020
2020 has been an extremely difficult year for fundraising, as it has become impossible for charities to hold
the large in-person fundraising events on which so many rely, and difficult to conduct many other kinds of
face-to-face fundraising. This also comes at a time when many households are less able to give and
charities are facing significant financial pressure to meet the increasing demand for their work.
There is, however, hope for 2021. We have seen in 2020 that those who are able to give have been
inspired to great generosity. Research from CAF (https://www.cafonline.org/docs/default-source/about-uspublications/caf-uk-giving-2020-covid-19.pdf) has indicated a broadly consistent number of donors
notwithstanding the effect of the pandemic. In addition, certain causes – such as those mitigating the
direct effects of the virus and supporting the NHS and its staff – have benefited from an uptake in
donations.
Looking forward, charities and their trustees will need to contend with a changing fundraising landscape,
in which greater innovation may be needed to sustain income levels. We hope that the sector's regulators
will continue to guide charities in navigating compliance in these uncertain times, and in this section we
consider recent developments from the Charity Commission, the Fundraising Regulator and other
regulators to survey the outlook for compliance in 2021.

6.1 COVID-19 fundraising and the Charity Commission
There has been no new guidance from the Charity Commission specifically focused on fundraising
following the outbreak of the pandemic. However the regulator has directed charities to its existing
guidance on 'Starting, running and supporting charitable emergency appeals (CC40)'.
This guidance is a helpful reminder to charities of the importance of carefully wording any specific appeals
run in response to the COVID-19 crisis and its effects, where funds raised are raised to be used for a
specific purpose. Transparency in any such appeal's wording, in particular explaining to donors any 'fall
back' purpose for money being raised, is key to ensure the appeal does not 'fail' (where the purpose
cannot be met) or create a 'surplus' (by raising more money than the purpose can accommodate) which
might each require Charity Commission involvement to resolve.
We also note, on the broader question of how charities should raise funds in the age of Covid, the
following extract from the outgoing chair Baroness Stowell's speech to the regulator's AGM in October,
which touches on the Charity Commission's continuing expectations for fundraising:
'Whether they are launching new fundraising appeals, calling for government support, or more favourable
tax regimes post Covid: charities should commit to greater transparency and accountability in return for
the financial support they receive; recognising the importance that they explain, as indeed the best
charities do, the practical difference people’s donations will make and the care that will be taken in
spending every penny.'
The importance of respecting donors' wishes also goes to the issue of how charities can 'raise funds' for
new purposes, and more immediate needs, from their own existing restricted and legacy funds.

6.2 The Fundraising Regulator
In addition to its Covid-19 specific guidance the Fundraising Regulator has continued to publish its
quarterly summaries of investigations it has carried out. These reports are recommended reading for all
fundraisers, but among these there are two investigations which we single out here as being particularly
interesting.
The first concerned a complaint made against Crawley Open House on the basis that the charity had not
provided appropriate support and guidance to the complainant when they organised two fundraising
events for the benefit of the charity. When the complainant, who was also a service user, first
approached the Charity about running a bingo event in its name, the charity agreed and provided a letter
authority to use when collecting prizes. They also provided a volunteer to assist. However no written
agreement was put in place.
Three months later the volunteer stepped down from assisting the complainant and the charity decided to
withdraw support for the event until another volunteer could be appointed. The complainant then held the
event without the Charity's knowledge. Some months later, the complainant held a second event in the
charity's name without its knowledge and donated the £250 raised from both events to another charity.
The complainant complained directly to the charity as they claimed to have been called a 'fraudster' during
a meeting with the trustees and also said they had not received appropriate support from the Charity when
organising the event. The charity apologised and said they had not considered the complainant to be a
fundraiser. The complainant then escalated the complaint to the Regulator.

The Regulator commented that despite the lack of a written agreement, the charity had issued a letter of
authority and therefore had acknowledged that the complainant was fundraising on its behalf. However
the charity had provided adequate support to the complainant in providing a volunteer.
This is interesting as the Code of Fundraising Practice does not require charities to have written
agreements with 'on behalf of' fundraisers but the Regulator noted that it is beneficial, as it prevents
confusion in situations such as this. The Regulator recommended that the charity put in place a template
written agreement for such arrangements to use in the future; other charities conducting similar events
might consider doing the same.
The second investigation of interest concerned a donation of £4,000 to a fundraising campaign run by Life
Spring Ministries for an 'Evangelistic Event' due to take place in India in July 2018. The event was
postponed four times and had not taken place at the time of the Regulator's report. The complainant
requested a refund of their donation on the basis that the time for holding the event had expired. The
Trustees of the charity declined the request, but after taking legal advice agreed on a without prejudice
basis to repay to the £4,000 in four instalments over four months. The complainant declined and
escalated the complaint to the Fundraising Regulator.
The Regulator noted that a refund of a charitable donation can only be considered in certain
circumstances, and the Regulator does not have power to instruct a charity to return a donation in any
case. In terms of breaches of the Code of Fundraising Practice, there was no breach regarding the
Charity's use of the funds as they did still intend for the event to take place.
However, the Charity had breached the code by failing to explain the risks of donating to an event which
may be postponed. Furthermore, the Charity did not explain what would happen to the funds if the
required amount was not raised, or was exceeded.
Although the return of donations is typically within the realm of the Charity Commission, this case
demonstrates that the Fundraising Regulator can also be involved regarding the information given to
donors. The Regulator expects charities to explain the potential outcomes of a donation to the donor,
particularly if there is a risk that it will not be used in a certain way.
This reinforces the point that, with Government guidelines still changing regularly due to Covid-19,
charities should aim to explain any risks regarding events or activities to donors.
Review of charity bag drops criticised
In the context of complaints and reports it is also worth noting that the Fundraising Regulator has had
cause to review its work, and published revised findings in 2020 for an earlier report following an
independent review.
In October 2018, the regulator received a complaint that the Recycling Clothes Company had delivered
charity bags on behalf of Against Breast Cancer to a street that is on the "Do Not Disturb" list. The
recycling company denied that they had delivered the bag on the alleged date.
In January 2019, the regulator took the decision to uphold the complaint against the recycling company
and the charity. Accordingly, the charity requested an external review of the decision and in June 2019 it
was referred to an external reviewer, John Wigmore. According to the external review, the charity felt that
"The FR's approach to evidence gathering in this and other cases has been one-sided and insufficient"
and that there had been "a presumption of guilt" adopted by the Fundraising Regulator.
The external review states that "an adverse regulatory finding is significant for a charity and should be
founded on firm, and if necessary tested, evidence." The reviewer found that the member of the public's
accounts of when the bags were dropped were "rather vague" and the regulator had placed too much
weight on this evidence.
The reviewer's recommendations were that someone from the Fundraising Regulator who was not
involved in the original investigation should review the decision, and that the Fundraising Regulator should

conduct a review of its handling of contested evidence. Following the review, the regulator revised its
decision, saying it was unable to reach a finding on whether the charity bags had been delivered on the
alleged date. However, the updated decision did find that the charity had failed to investigate the
complaint thoroughly.
This is the first time the regulator has accepted a request for an external review. In a statement posted on
their website they said, "We welcome the opportunity to have had our casework reviewed as it ensures fair
outcomes for members of the public and fundraising organisations". This is ultimately an encouraging
approach from what was conceived as a 'self-regulatory' body: inviting external scrutiny and learning from
mistakes, much as it encourages charities to do in respect of their own work.
Review of compliance with reporting requirements
Finally we note the Fundraising Regulator's two reviews of charities' compliance with the Charities
(Protection and Social Investment) Act 2016, which should inform the content of forthcoming trustee
reports.
As a reminder Section 13 of the 2016 Act requires charities to include in the trustees' annual report
statements on:







the charity's methods of fundraising, including whether they use professional fundraisers;
whether the charity participated in any voluntary standard for fundraising;
whether the charity fell short of any of these standards;
whether the charity monitors the activities carried on by people on behalf of the charity for the
purposes of fundraising, and if so, how;
the number of complaints the charity has received with respect to fundraising; and
what measures the charity has taken to protect vulnerable people.

The first of the reviews by the Fundraising Regulator analysed the compliance of 106 charities with these
requirements and found that the majority were not compliant with the Act – perhaps unsurprising since this
covered the first year in which charities had to meet the new requirements.
The second review on the subsequent set of annual reports revealed that whilst 81% of charities reported
on their fundraising approach and 67% included details of any voluntary standards they adhered to, only
59% could state how many complaints they had received and only 40% accounted for what procedures
the charities had in place to protect vulnerable people. In total, only 21% of charities reported on all the
issues required by the Act.
This demonstrates that while many charities are reporting effectively on their fundraising approach, and to
a lesser extent on fundraising standards most charities are still falling short of the requirements when
reporting on the monitoring of complaints and what they are doing to protect vulnerable people.
This does not mean that charities do not have the necessary monitoring or policies in place, but they are
failing to report properly on what they are doing. To help charities with the drafting of the reports in future
years, the Fundraising Regulator has produced updated guidance.
Review of the Fundraising Preference Service
Early in 2020 the Fundraising Regulator commissioned a fundraising consultancy to review the service of
the Fundraising Preference Service ('FPS'), which it runs. The review aimed to assess whether the FPS
was providing a good quality service and achieving the aims for which it was established.
By way of a reminder the FPS allows members of the public to block unwanted contact from charities,
however figures published in November 2019 showed that the number of these suppression requests had
more than halved in the year to the end of August 2019. 8,719 suppression requests were received, in
comparison to 19,583 in the year before.

The results of this review (https://www.fundraisingregulator.org.uk/more-from-us/news/fundraisingregulator-publishes-evaluation-fundraising-preference-service), published in November 2020.
Notwithstanding the regulator's stated conclusion that 'FPS is an important tool for members of the public
wanting to opt-out of receiving communications from multiple charities' the report shows several areas of
criticism.
In particular the report notes how FPS service is seen as underutilised and overfunded. It makes a
number of recommendations to improve this position, ranging from significantly reducing the cost of the
service, focusing the service more on people in vulnerable circumstances and providing better signposting
for the public to use it. The Fundraising Regulator has accepted all these recommendations.
We note the survey also asked whether there should be an option for people to stop all direct marketing
communications from fundraising organisations with a single request – termed as 'the big red button'.
This idea was originally recommended as part of Sir Stuart Etherington's 2015 review of fundraising
practices. Currently, members of the public are required to specify which charities they do not wish to
hear from.
The evaluation report noted that 98% of the FPS agreed that they should have access to such a 'big red
button' compared, unsurprisingly, to only 21% of charities. Among the recommendations of the report
accepted by the Fundraising Regulator is something of a 'happy medium' – the ability to demand
suppressions of up to 10 charities in a single transaction.

6.3 Updates from the Gambling Commission
Those charities who already engage in lotteries and other games to raise
funds, or are looking to do so as a new 'fundraising stream' should
consider and follow Gambling Commission guidance, and where relevant
the specific provisions of the 'ASA' Codes, in addition to the Fundraising
Regulator's own provisions. Looking back over 2020 there are two recent
changes we would highlight:
Changes to the advertising rules on lotteries limiting the depiction of
under 25s
The Advertising Standards Authority has published guidance on new rules
in the Codes of both the Committee of Advertising Practice and the
Broadcast Committee of Advertising Practice in relation to the depiction of
under 25s in lottery advertising. The aim of limiting the appearance of
under-25s in advertising relating to lotteries is to help ensure that agerestricted products do not particularly appeal to those too young to
purchase them.
Under the new rules, advertisements and marketing communications in relation to lotteries must not
feature anyone who is, or seems to be, under the age of 25 participating in gambling. Advertising or
marketing which relates to scratch cards or online instant-win lottery products should not feature under25s in any 'significant role'. The guidance states that imagery will either be 'incidental' or 'significant' and
provides guidance to help determine which category certain imagery fits into. For example, under-25s
forming a small part of a larger group would likely be seen as incidental whereas if they have speaking
parts or are the sole focus of a shot, this is likely to be considered significant.
The same rules apply to advertising and marketing materials for lotteries that does not relate to scratch
cards or instant win products however with exceptions, as these lotteries are not considered to be as high
risk. Under 25s can be shown in a significant role if: (a) solely to depict the good causes supported by the
lottery and there is no explicit encouragement to purchase a lottery product; or (b) if the lottery primarily
benefits under-25s and those featured in the advertising are representative of the beneficiaries. For
lotteries to qualify for the exception under (b) at least 50% of the funds raised by the lottery must benefit
people under the age of 25.

The guidance notes that notwithstanding the rules on depicting under-25s, advertising should take care
not to breach the rules on appealing to children if they are able to feature under-25s in a significant way.
The following must be avoided:


Exploiting the susceptibilities, aspirations, credulity, inexperience or lack of knowledge of children,
young persons or other vulnerable persons.



Being likely to be of particular appeal to children or young persons, especially by reflecting or being
associated with youth culture.



Being directed at those aged under 16 years through the selection of media or context in which they
appeal.

Ban on gambling using credit cards
Those charities fundraising from lotteries should also note that from 14 April 2020, UK customers have no
longer been able to use credit cards to gamble. The decision followed the Gambling Commission’s review
of online gambling and the Government’s "Review of Gaming Machines and Social Responsibility
Measures". The ban on the use of credit cards applies to all forms of remote gambling (i.e. betting, gaming
and lotteries), and to non-remote betting.
The purpose of the ban is to provide a layer of protection for vulnerable people, as research has shown that
22% of those using credit cards to gamble online are "problem gamblers". The Gambling Commission Chief
Executive has said that the importance of reducing the risk of harm to some consumers outweighs the
inconvenience for others who use credit cards responsibly.
Charities should note that the ban does not technically extend to non-remote lotteries, where payment is
made face to face; it remains up to charities in these circumstances to demand that credit card payments
are excluded should they do so as a matter of policy.

6.4 The outlook for compliance 2021
The downturn in 'face to face' fundraising income has led many charities to explore alternative fundraising
strategies, particularly digital fundraising streams including collaborations with tech companies, social
media giving and other online platforms.
This development of new fundraising techniques and sources is very encouraging for the sector's ongoing
health – although the fundamentals of compliance with fundraising law and regulation will remain key in
the year ahead.
One aspect which we are seeing charities grappling with is the extent of due diligence they should be
carrying out regarding new partners, donors and fundraisers. There is an existing regime in place
regarding anti-money laundering and proceeds of crimes precautions, although more commonly the
concern is regarding the possible reputational risk of engaging with a new partner who may now or in the
future have problematic associations.
These are issues for consideration by a charity's trustees and fundraising teams to which there is rarely an
'easy' answer. However they are also issues which are much easier to deal with if a charity's board 'comes
prepared', having reviewed its fundraising strategy, its code of conduct and where possible a 'gift
acceptance policy' which sets out standard checks for the provenance of funds and a broader approach to
identifying whether acceptance is appropriate. As ever, the legal position is much more flexible for
charities considering whether to accept a new income stream than for a post-facto decision to return a
donation or break a partnership already taken on.
Another important area of compliance for charities seeking to innovate is abiding by the Charities Act 1992
requirements for 'professional fundraisers' and 'commercial participators'. This is, however, a potentially
difficult area as we have found the current law on 'professional fundraisers' and 'commercial participators'
difficult to square with new means of fundraising – particularly social media giving and use of fundraising

platforms, which could not have been anticipated by the original drafting. We fear that difficulties of
interpretation and application arising from the Act are preventing charities from entering into partnerships
quickly and bogging down collaboration with business.
With that in mind, and in the spirit of post-Brexit 'levelling up', we hope that reform of existing fundraising
legislation will be considered in the coming year, to take account of changes in giving habits and methods
and the role of the Fundraising Regulator to monitor compliance.
This may, however, still be some way off on the legislative agenda but even so we would at least hope for
further guidance from the Fundraising Regulator and, if need be, the Home Office to allow charities
greater certainty in their approach to modern fundraising techniques.

7. Data Protection
7.1 Cyber attacks
Cyber-attacks are unfortunately an ever increasing threat to the charity sector and have been cited as one
of the ways fraud has been perpetrated against charities during the pandemic.
Even before the pandemic, a report by DCMS into cyber-attacks found that a quarter of charities reported
having cyber security breaches or attacks in the twelve months to January 2020. Amongst high-income
charities, this increased to 57%. The report also found that there is now greater Board engagement with
cyber security and more charities are carrying out cyber security risk assessments than in 2018, when the
study was last published.
At the beginning of 2020, housing charity Red Kite Community Housing revealed that it had lost nearly £1
million as a victim of a sophisticated cyber-crime. On a statement on their website, Red Kite said they
were specifically targeted as a charitable organisation. The criminal had mimicked the domain name and
email address of known contacts providing services to Red Kite, and due to human error, the change in
account details was not verified according to procedures in place. In a statement, Red Kite noted that
there is always a risk of human error and so it is important to have an open conversation in the sector, so
others reflect on their systems and staff training.

7.2 Online harms – proposed new regulatory framework
In December the Government published a full response to the Online Harms White Paper Consultation.
Following publication of the response, an Online Safety Bill will be brought forward when parliamentary
time can be found. Charities are included in the scope of the legislation, which will require companies to
move quickly to remove any harmful content encountered online.
The laws will apply to all companies that host user generated content, or allow UK users to talk to other
people online. The legislation will set out categories of harmful material and in particular, what material
children must be protected from. Ofcom will be appointed as the new online harms regulator.

8. Predictions for 2021
So, looking forward, our predictions for 2021 are set out below:


The sector will need to adjust to the implications of Brexit.



The Post Brexit budget will take place on 3 March 2021, and could be significant, although Covid19 is likely to dominate the agenda.



The recommendations in Danny Kruger’s report may gain some traction.



Greater use of data by the Government to track the impact of the charity sector.



Charges for large charities using the Commission’s services are off the agenda for now.



Pilot programmes rolled out for the new £1.5 billion UK Shared Prosperity Fund introduced by the
government.



HMRC audits of those (including) charities that participated in furlough schemes in 2020/21.



Changes to the Social Value Act may result in more government contracts going to community
sector organisations and social enterprises.



Follow up by the Charity Commission with those charities in receipt of the RNIB regulatory alert.



A new Chair of the Charity Commission will be appointed, with Baroness Stowell's term ending in
February.



Further debate on the implications of the CIFF case for charities and their members.



Updates to the model governing documents published by the Charity Commission.



The Ministry of Justice legislating for ‘secure schools’.



Charities reconsidering their use of office space.



The Charity Commission (finally) publishing a summary of their findings into executive pay in
charities.



A judgment in the Insolvency Service's proceedings against the former directors of Kids Company
as well as movement on the Charity Commission's inquiry.



The Scottish government will publish the results of a consultation on strengthening charity law in
Scotland.



A greater push for independence in Scotland and charities considering how they might need to
restructure their presence in an independent country.



A potential spike in charity legacy income following the severe delays in the probate service in 2020
are increased death rate.



Consultations into reforming the Companies House register by BEIS aimed at tackling fraud.



Review of the Human Rights Act due to be published in summer 2021.



Renewed focus on diversity in charities.



Postponement of the requirement for excepted charities to join the charities register in 2021.



Charities may be able to run fundraising events in the latter half of the year, as the vaccine roll-out
continues.

We hope you will join us next year for our Review of the Year event to see how our predictions fare. To
ensure you are on our mailing list for the next instalment please contact Rachel Stewart.

9. Charities e-alert
The charities team publishes a monthly e-alert which will provide updates on the topics covered in this
document as they develop. If you do not receive the e-alert and would like to do so, please contact
Rachel Stewart.

The information and comments contained herein are for the general information of the reader and are not intended as advice or opinions
to be relied upon in relation to any particular circumstances. For particular application of the law to specific situations, the reader should
seek professional advice.
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