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Foreword
Real estate has always been an attractive investment class, not only to institutional
investors but also to family offices and High Net Worth Individuals (HNWIs). As part of
an investment portfolio, real estate assets can yield high returns, offer diversification
for the investment portfolio and hedge against inflation. However, investing in real
estate, especially internationally in emerging countries, can be challenging due to
differences in regulations, requirements and tax treatments across different
jurisdictions.
At Withersworldwide, we have assisted clients for decades in structuring their real
estate deals involving a wide range of asset classes from hotels and resorts, office and
industrial buildings, malls, self-storage spaces to farms, heritage and residential
properties. Whether you are acquiring, building, managing, leasing or divesting, we
pride ourselves as trusted advisors who can assist you to achieve your investment
goals in the most efficient way. As our client, you can expect tailored legal and tax
solutions from due diligence, negotiations, financing, structuring joint-ventures to
dispute resolution.
It is with this view which we have set out to create a practical guide for those looking to
invest internationally in commercial real estate. In this edition, we focus on the hottest
commercial real estate investment destinations in Asia, namely China, Hong Kong,
Singapore and Japan.
We hope you will find the guides useful for understanding the requirements and key
considerations for investing into commercial real estate. To discuss further, please get
in touch with your usual contact at Withersworldwide, or any of the authors featured.

Withersworldwide Real Estate Team
1 February 2019
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Hong Kong
General market overview
Hong Kong is one of the most densely populated
regions in the world. As a thriving financial centre in
Asia, Hong Kong has consistently emerged as one of
the world's most attractive real estate markets to
invest in, especially given its limited land supply. We
expect investors' attraction to the Hong Kong real
estate market to continue, supported by the following
observations:
The commercial/ retail market transaction levels
remain strong and the rental rates are picking up
steadily. The opening of the High Speed Rail and the
Hong Kong-Zhuhai-Macau Bridge have stimulated
traffic, trade and business activities in the Greater
Bay Area, supporting the high rental rates for
peripheral districts.
For the office leasing market, in an attempt to cut
rental cost, many offices and commercial
establishments are moving out from the central
business district to emerging commercial districts,
such as Quarry Bay and Kowloon East. Some
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companies have also started renting co-working
spaces as an alternative to traditional offices.
For the industrial market, there is continued growth
due to the sustained demand. The Hong Kong
government is working to increase land supply by
diversifying industrial land use and reducing
ownership threshold for compulsory sale for
redevelopment.
The residential property market in Hong Kong has
shown signs of cooling down. While there are public
calls to relax the stringent stamp duty requirements
which were put in place to cool the market, the Hong
Kong government appears to have no plans to
respond to such calls.
The overall atmosphere in Hong Kong property
markets in 2019 may still be affected by the US-China
trade war, the impact of Brexit and the potential
increase in interest rate.

1. Sale and purchase

(a) Address of the premises;

1.1

(b) Price of the premises;

Real estate ownership

(c) Details of the parties;
Forms of real estate ownership
Almost all Hong Kong land is Government-owned.
There is no privately-owned freehold land in Hong
Kong (except St. John's Cathedral). Individuals or
corporations in Hong Kong are typically granted
leasehold interests in the land.
The principle legal interests in land include:
(a)

Legal charge over land, i.e. mortgage interest;

(b)

Equitable interest in the form of being the
beneficiary of a trust, whether such a trust was
intentionally created by a settlor, or arises by
operation of the law in the form of a resulting or
constructive trust; and

(c)

Easements.

(d) Amount of the initial deposit (industry practice
being 1% to 3%) to be paid on the signing of the
provision agreement;
(e) Amount of the further deposit (industry practice
being 10% inclusive of the initial deposit) to be
paid on the signing of the formal sale and
purchase agreement;
(f)

When the formal sale and purchase agreement is
to be signed;

(g) The completion date (on which the vendor
disposes of the property to the purchaser);
(h) Stipulating that the balance price is to be paid by
the purchaser of the aforementioned property by
the completion date;

Generally, there are no legal restrictions as to who can
own Hong Kong property.

(i)

The apportionment of legal expenses and stamp
duty between the parties;

Major property legislations
The Conveyancing and Property Ordinance (Cap. 219)
(CPO) which regulates the ownership, proof of title,
transfer, and mortgaging of properties in Hong Kong is
the main legislation. Apart from the above, other
governing legislation include:

(j)

The amount of commission payable to the estate
agent by the purchaser and/or vendor;

(a)

The Land Registration Ordinance (Cap. 128)
which regulates the documents registration
system in Hong Kong;

(b)

The Landlord and Tenant (Consolidation)
Ordinance (Cap. 7) which regulates the
relationship between lessors and lessees; and

(c)

The Government Leases Ordinance (Cap. 40)
which regulates the regime of leasing land from
the Hong Kong government.

Transfer of real estate ownership
After preliminary negotiations occur and both parties
settle on a price, a "provisional agreement", which is
legally binding between the purchaser and vendor, is
drafted and entered into. It must be complied with and,
if not replaced within the stipulated time by a formal
sale and purchase agreement, may be relied on to
govern the rest of the transaction or to sue for
compensation for breach of contract. An initial deposit
is usually paid on signing.
Such a provisional agreement usually contains the
following terms:

(k) Liability for breach of agreement; and
(l)

An escape clause providing a date before which
either party may withdraw from the transaction.

The purchaser's solicitors will then draft a formal sale
and purchase agreement based on the results of the
due diligence exercise. Once both parties agree to the
form and content, it will be executed and registered at
the Land Registry.
On the date of completion, the purchaser will hand
over the balance of the purchase price in exchange for
a duly executed document of transfer (otherwise
known as deed of assignment). All other title deeds
and means of access (e.g. keys) are delivered to the
purchaser, unless the property is bought via a
mortgage in which case the title deeds will be furnished
to the purchaser's mortgagee.
The assignment will also be stamped and registered at
the Land Registry.
There is no prescribed form of transfer in Hong Kong.
The typical legal document involves a provisional sale
and purchase agreement, a formal sale and purchase
agreement and a deed of assignment which must all
be in writing, duly signed and attested, stamped and
registered at the Land Registry.
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Title registration
Title to real estate in Hong Kong is by a system of
deeds registration (as opposed to title registration).
This means that instruments affecting real estate are
registered with the Land Registry. Together, these
instruments make up the title. There is no single
document of title, and electronic conveyancing is not
available.
The Land Register is the public register of title. It
shows the ownership particulars of each property and
any encumbrances registered against the property
such as legal charges, releases, agreements for sale
and purchase, and court orders.
The Land Register is managed by the Land Registry.
The Land Register can be accessed online at:
www2.iris.gov.hk/eservices/searchlandregister/search.j
sp
The following documents are registrable in the Land
Registry:
(a) Conveyances (deeds of assignment);
(b) Legal charges;

matters that need to be registered to protect priority
without disclosing the confidential information.
Asset vs share transfer for commercial real estate
Asset transfers involve transfer of ownership of
property itself. On the other hand, share transfers
involve buying and selling of shares in a company
(either incorporated in Hong Kong or offshore, or in
structures involving both) that holds properties.
Transfers are commonly effected by way of share
transfer as well as asset transfer in Hong Kong.
Share transfers are becoming more common as the
stamp duty payable on the sale and purchase of
shares is currently equivalent to 0.2% of the higher of
the consideration and the fair market value of the
shares being transferred, as against up to 30% stamp
duty applicable in the case of asset transfer. (Please
refer to Section 5 below)
Considerations for foreign ownership
There are no specific requirements or restrictions on
non-resident entities and individuals to own or lease
real estate (including shares in companies holding
properties) in Hong Kong.

(c) Releases;
(d) Agreements for sale and purchase;
(e) Court orders affecting land interests;
(f)

Leases; and

(g) Other instruments in writing affecting land
interests.
If a document contains confidential information, the
parties may choose to register a memorandum of the
document. The memorandum will include details of the
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Foreigners are allowed to directly purchase real estate
assets. Non-Hong Kong permanent residents are
subject to payments of ad valorem stamp duty (AVD)
and buyer's stamp duty (BSD).
According to the Basic Law, no foreign exchange
control policies shall be applied in Hong Kong.

Asset transfers

Share transfers

Pros

It is relatively straightforward and
inexpensive.

Stamp duty is payable at a lower rate on shares (at
0.2%) than it is on asset transfer (Please refer to
Section 5 below).

Cons

The transfer of property can be subject to
AVD at 15%, BSD at 15% and Special
Stamp Duty (SSD) (Please refer to
Section 5 below).

(a) Investors may also need to buy all the liabilities of
the company and financial due diligence check is
needed;
(b) Relatively difficult in financing the acquisition of
the shares in the company;
(c) Obligations under the Companies Ordinance
(Cap. 622) must be complied with;
(d) More extensive due diligence (legal, financial,
property etc.) is required; and
(e) Not all properties are owned in corporate
structures, so the pool of available assets may be
reduced.

1.2

requisitions are unsatisfactorily answered or the
defect(s) on title is/are not remedied, the
purchaser will usually reserve a right to annul the
transaction in the sale and purchase agreement;

Sale and purchase process

Typical process
The following is a summary of the legal due diligence
process that is undertaken when acquiring commercial
real estate in Hong Kong:
(a)

The purchaser's solicitors will normally conduct
legal due diligence;

(b)

The purchaser's solicitors will carry out a land
search at the Land Registry and obtain copies of
the title deeds for inspection. Search fee at the
Land Registry is nominal and results can be
obtained instantly. They will usually then request
the vendor's solicitors to deliver the title deeds
(usually original copies) for inspection under an
undertaking to return those title deeds upon
demand and to keep them in safe custody. The
purchaser's solicitors will cross check those title
deeds against those registered in the Land
Registry;

(c)

The purchaser's solicitors would also request
additional information to be provided by the
vendor's solicitors e.g. whether there are any
unregistrable documents such as tenancy
agreements or trust arrangements;

(d)

If there are any defects in the title, such as
missing documents, unregistered documents,
suspected unauthorised building works or other
encumbrances, the purchaser's solicitors may
raise requisitions. The vendor's solicitors will
need to respond to, or help rectify, those
deficiencies in order to prove good title. If

(e)

The purchaser's solicitors may also engage a
surveyor to inspect the physical condition of the
property, identify whether there are any
unauthorised building works, ensure that all of the
fixtures and equipment expressed to be sold are
in fact existing and functional, and obtain an
opinion on the price of the property;

(f)

The purchaser's solicitors may also write to the
management company of the property to check
for any outstanding management fees, breach of
terms of the deed of mutual covenants or
management agreement by the vendor;

(g)

The purchaser's solicitors may also write to
relevant Government authority for any
outstanding payment of Government rent and
rates payable by the vendor;

(h)

The purchaser may inspect the property to see
whether the property is subject to unregistrable
interests such as any tenants, licensees or
occupiers occupying in the property and/or to
check the physical condition of the property and
the fixtures, fittings and furniture;

(i)

If the property transaction is to be effected via a
share sale, then corporate due diligence may also
be necessary;
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(j)

(k)

There is no market standard form of reporting or
standard form of enquiries raised by purchasers;
and
Vendors will also customarily be asked to
represent and warrant in relation to the legal title
and conditions of the property.

Other notes

Legal due diligence may not make apparent all
unauthorised building works, which may render
the title not being good and marketable.



1.3

Sale and purchase contract

General components of a sale and purchase
agreement (SPA)
There are no formal requirements regarding the
content and structure of a sale and purchase contract.
Typically, there are two types of SPAs in a transaction:
preliminary agreements and formal agreements.
Preliminary agreements

It is also important to pay attention to
unregistrable interests such as tenancies,
uncrystallised floating charges and other interests
arising from resulting or constructive trusts that
may not be found from the land search records
obtained from the Land Registry, which might not
have been disclosed by the vendor.

Preliminary agreements are not required but are
commonly used in Hong Kong. They are also known as
provisional agreements. Most often, preliminary
agreements are prepared by the real estate agent, who
is often a party to the preliminary agreement. This
gives the real estate agent a direct contractual right
under which they can recover commission.

Statutory Outline Zoning Plans set out the
designated uses of land. Some uses need
permission of the Town Planning Board before
building works can commence.

The preliminary agreement usually constitutes a
binding contract if both seller and buyer sign it and it
contains the following essential elements:

Building works must not commence without
approval of the building plan and consent for the
commencement of building works being obtained
from the Building Authority.
A new building must not be occupied (except by
no more than two caretakers) unless an
occupation permit or temporary occupation permit
has been issued by the Building Authority.
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(a)

Parties;

(b)

Property;

(c)

Price; and

(d)

Completion date.

It is common to include terms in relation to:
(a)

Timing for payment of the initial deposit (e.g 1%)
and the main deposit (e.g. 9%);

(b)

Timing for payment of the balance of the price;

(c)

The time of signing the formal agreement;

(d)

Payment of the costs, stamp duty and agent's
commission;

(e)

Express provision for remedies in the event of
default; and

(f)

A right for the seller to withdraw from the sale by
paying the buyer a liquidated sum.

ii.

(f)

Requisitions. The buyer has a right to raise
requisitions on title within a specified period.

(g)

Documents of title. The documents of title
required for the purpose of giving title to the
property will be delivered to the buyer.

(h)

Good title. The seller must give and prove title to
the property in accordance with section 13A and
section 13 of the CPO.

(i)

Default.

Formal agreements
The formal SPA is usually entered into within 14 days
of the signing of the preliminary agreement. This
provides stamp duty timing benefits. If the parties
cannot agree on the terms of the formal agreement
and the preliminary agreement is binding, the parties
may decide not to enter into a formal agreement.
In addition to the above provisions, the following
provisions are usually included in a real estate
contract:
(a)

Condition of property. Does the buyer take the
property on an as-is basis or to some other
standard?

(b)

Possession. Is vacant possession to be given on
completion or is the property sold subject to
tenancies?

(c)

Capacity of the seller. Is the seller assigned as
beneficial owner, trustee or mortgagee?

(d)

Apportionment of rents and outgoings. Rents
and other outgoings are apportioned between the
seller and buyer. Usually the seller pays up to and
inclusive of the actual day of completion.

(e)

Easements, rights and liabilities. The seller
usually warrants that the property is not adversely
affected by encumbrances which the seller is
aware of or could have ascertained on
reasonable enquiry, other than:
i.

Those which the buyer is aware of or
could have ascertained through
reasonable inspection of the property.

(j)

i.

If the buyer defaults, the deposit will be
forfeited and the seller can rescind the
agreement and resell the property. Any
deficiency arising from such resale and
expenses relating to it will be paid by the
buyer;

ii.

If the seller defaults, the buyer can enforce
specific performance of the agreement or
claim for damages. The buyer may be able
to recover any deficiency on buying
another property and expenses relating to
it from the seller.

Proper assurance. On completion, the seller
must execute an assignment to the buyer.

As for a typical share sale agreement, the above
provisions apply except there is no need for a proper
assurance clause as there will be no separate
assignment of the property.
Furthermore, additional clauses dealing with the
corporate aspects of the transaction are required.

Those disclosed in the agreement; or
8

Transfer of occupational leases and income
If the property transaction is effected by a share
transfer and not an asset transfer, there is no change
of registered owner holding the property and the
benefit of any occupational leases and income remains
the same.
If the property is sold as an asset transfer subject to a
lease, the sale and purchase agreement normally will
specify that the purchaser will assume all the rights,
obligations and liabilities under the subsisting lease. A
novation agreement should also be entered into to
replace the purchaser as the new lessor who shall
continue to receive the rental income after completion
of the purchase of the property.
Common rights, interests and burdens
Property interests include:
(a)

Regular leaseholds;

(b)

Licenses;

(c)

Legal charge over land i.e. mortgage interest;

(d)

Equitable interest in the form of being the
beneficiary of a trust, whether such a trust was
intentionally created by a settlor, or arises by
operation of the law in the form of a resulting or
constructive trust; and

(e)

Easements.

These rights are created by registering the relevant
instruments at the Land Registry. Such registration
operates as deemed notice to any third-party.
Unregistrable interests (i.e. interests that are simply not
capable of being registered), such as trusts that arise
by operation of the law or leases for a term of less than
three years, are protected by common law rules.
Typical representations and warranties
There are no legal or legislative requirements for a
seller to give a buyer any warranties. However, a buyer
will often require a seller to give it warranties in relation
to the following matters:
(a)

That the seller has not received any notices
adverse to the seller's interest in the property;

(b)

No third-party has any right or interest
whatsoever, whether legal or equitable, in the
property;

(c)

That the property is not adversely affected by any
encumbrances of which the seller is aware or
which the seller could have ascertained on
reasonable inquiry; other than those disclosed in
the agreement, or which the buyer is aware of or
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could have ascertained on reasonable inspection
of the property;
(d)

Tenancies;

(e)

That the property is not subject to any litigation;

(f)

Corporate matters;

(g)

Seller's capacity; and

(h)

Other matters arising out of the due diligence
enquiries.

Whether or not the seller gives the warranties will
depend on the bargaining power of the parties and the
commercial imperatives behind the deal. Warranties
can be limited by disclosure of specific matters and
imposing time limits.
Remedies against misrepresentations
The seller is liable to the buyer when he makes an
untrue statement of fact, and the buyer relies on the
untrue statement and enters into the sale and
purchase, and suffers a loss as a result of such
reliance.

1.4

Costs relating to sale and purchase of real
estate

Tax
Under the Stamp Duties Ordinance (Cap.117) (SDO)
the seller and/or the buyer may be liable for the
payment of AVD, BSD and SSD for acquisition and
disposition of residential property. Payments of AVD,
BSD and SSD are not mutually exclusive. If stamp duty
is paid on the agreement for sale and purchase,
HK$100 stamp duty is payable on the assignment.
If a purchaser acquires a property (including both
commercial or residential property) via a share transfer
of a limited company, then the current stamp duty
payable on each bought and sold note will be 0.1% of
the higher of the purchase price or the net asset value
of the shares. HK$5 is also payable on the instrument
of transfer.
Key Exemptions: Intragroup transfers of Hong Kong
shares between associated companies may be exempt
from stamp duty.
For specific tax rates, please refer to Section 5 below.
Broker / estate agent's fees
The broker / estate agent arranges for listing and
viewing of property. He/she also helps the seller and
buyer to negotiate key terms of the sale and purchase.
The broker / estate agent provides a standard

provisional agreement (which may be reviewed and
commented by a lawyer) to be signed by the parties to
record such key terms. He/she also assists buyers in
matters like passing of keys, and arranging for
inspection of the property if vacant possession must be
delivered on completion. Broker / estate agents' fees
are usually charged at a usual rate of 1% of the
purchase price but this is open to negotiation.
Typically, the fees are payable by both the seller and
the buyer.
Legal fees
Lawyers are appointed to negotiate, prepare and
execute the documents necessary for the conveyance
of property (e.g. provisional and/or formal sale and
purchase agreement, assignment, and for share
transfer, contract notes, instrument of transfer and the
necessary board of directors' resolutions).
The buyer's lawyer will conduct title review and
investigation of the property, and the seller's lawyer will
answer title requisitions raised by the buyer's lawyer (if
any), and arrange to remedy any title defect(s).

Other fees
Stamp duty is applicable (see more in Section 5
below).

2. Investment vehicles
2.1

Types of investment vehicles

Legal forms of typical investment vehicles
There are four types of investment entities:


Companies;



Branches of foreign corporations;



Partnerships; and



Trusts*.

*Note: Unit trusts authorised by the Securities and
Futures Commission under statutory requirements may
be exempt from tax liabilities.

For share transfer, the legal and financial due diligence
will be carried out by the lawyers.
The seller's lawyers are also typically involved in
discharging the existing mortgage (if any) for the seller,
while the buyer's lawyers would help the buyer in the
legal documentation for the financing of the purchase.
The buyer's lawyers will typically arrange stamping and
registration of the relevant instruments.
There is no fixed scale of legal fees, and the parties
will negotiate the applicable fees with their respective
lawyers.
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2.2

Setting up an investment vehicle

.

Minimum capital requirements
There is no minimum capital requirement in Hong Kong regarding the four investment vehicles
Setting up the investment vehicles

Costs

Companies

Branches of foreign corporations

Partnerships

Trusts

Application fee for incorporation:

To register a non-Hong Kong company, the
following are required:

Limited partnerships must be registered at the Companies
Registry, otherwise all partners will have unlimited liability
as the partnership will be deemed to be a general
partnership. The registration fee is HK$340 and an
additional fee of HK$8 for every HK$1,000 or part thereof
contributed by any limited partner.

For authorised unit trusts, an application fee must
be paid to the Securities and Futures Commission.

Companies with share capital



HK$1,720

Companies limited by guarantee




Members ≤25 – HK$170
Members >25 but <100 – HK$340
Members ≥100 – HK$340 + HK$20 per
every additional 50 members (capped at a
maximum fee of HK$1,025)

A business registration fee and levy are also
payable to the Companies Registry. The business
registration fee and levy are HK$2,000 and
HK$250 for a one-year certificate, respectively,
and HK$5,200 and HK$750 for a three-year
certificate, respectively.

Typical time
frame for
setting up the
vehicle

To facilitate the incorporation of a company, one
must submit an incorporation form, the articles of
association of the company and the incorporation
fee. The certificate of incorporation and business
registration certificate will generally be issued
within one hour after submission of the
application at the e-Registry.



HK$1,425 for the issue of a Certificate
of Registration of Non-Hong Kong
Company, and
HK$295 lodgment fee (nonrefundable).

If the non-Hong Kong company has yet to
register its business under the Business
Registration Ordinance, the prescribed
business registration fee and levy must also
be paid.

Furthermore, there are also substantial costs of engaging
lawyers in preparing the partnership agreement.

The fees involved are:




HK$20,000 for a single fund,
HK$40,000 for an umbrella fund, and
HK$5,000 per sub-fund.

Once authorisation is granted, an authorisation fee
and the first annual fee are payable. The
authorisation fee and first annual fee are
HK$10,000 and HK$6,000 for a single fund,
HK$20,000 and HK$7,500 for an umbrella fund,
HK$2,500 and HK$4,000 per sub-fund
respectively.
Furthermore, there are also substantial costs of
engaging lawyers in preparing the trust deed.

The certificate of registration will be issued
at least 13 days after submission of all
registration documents and payment of the
registration fees to the Companies Registry.

Once the partnership agreement is executed, the
partnership is operative. For limited partnerships, the
certificate of registration will be issued around five
working days after submission of all registration
documents and payment of registration fees to the
Companies Registry

A unit trust is operative upon authorisation from
the Securities and Futures Commission,
depositing of the trust property, collection of
investor subscriptions and execution of the trust
deed.
A discretionary trust is operative upon execution of
the trust deed.
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Governance
and Taxation

Companies

Branches of foreign corporations

Partnerships

Trusts

The incorporation of a private company in Hong
Kong requires at least:

Non-Hong Kong companies must appoint
an authorised representative, who will be
responsible for accepting service of
proceedings and notices in Hong Kong.
This authorised representative must be
either a resident in Hong Kong or a firm of
solicitors or certified public accountants.
Non-Hong Kong companies are required to
continue having an authorised
representative in place for at least 11
months from the date of cessation of
business in Hong Kong.

Governance requirements for partnerships are determined
by the partnership agreement, the Partnership Ordinance
and the Limited Partnerships Ordinance.

Governance requirements for trusts are
determined by the trust deed. For unit trusts, there
are additional requirements under the Code on
Unit Trusts and Mutual Funds, which require the
appointment of a custodian and management
company.

(a)

One shareholder (but no more than 50
shareholders, and they need not be Hong
Kong residents);

(b)

One director (can be either an individual or a
company and need not be a Hong Kong
resident);

(c)

One company secretary (must be a Hong
Kong resident); and

(d)

One auditor.

Each Hong Kong company must have a registered
office in Hong Kong to which all official
communications and notices, including service of
process, may be addressed. The address of the
registered office must be stated in the Incorporation
Form filed at the Companies Registry.
Companies must also hold an annual general
meeting within nine months (for a private
company or a company limited by guarantee) or
six months (for an unlisted public company) after
the end of their accounting reference period.
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Compliance
Costs

Companies

Branches of foreign corporations

Partnerships

Trusts

Hong Kong companies must file an annual return
with the Companies Registry every year. A private
company must file an annual return within 42 days
after the anniversary of the date of its incorporation.
A public company or company limited by guarantee
must file an annual return within 42 days after the
date of the company's Annual General Meeting (if
the financial year of a public company begins before
3 March 2014) or 42 days after the return date (if
the financial year of a public company begins on or
after 3 March 2014). The return date would be six
months (for a public company) or nine months (for a
company limited by guarantee) after the end of the
company's accounting reference period.

Non-Hong Kong companies must also file
an annual return with the Companies
Registry every year. A non-Hong Kong
company must file an annual return within
42 days after the anniversary of the date of
its incorporation. The filing fee for the
annual return is HK$180 for a non-Hong
Kong company.

Limited partnerships must also file any changes to their
registered particulars with the Companies Registry within
seven days. It costs HK$26 to register a statement of
changes to the particulars of a limited partnership.
Additional costs will be payable for changes in the sums
contributed by any (new) limited partner (HK$8 for every
HK$1,000 or part thereof contributed by any (new) limited
partner).

Managing a trust involves annual administration
costs, which may be payable to the management
company depending on the type of trust. Unit
trusts are subject to an annual fee payable to the
Securities and Futures Commission.

Companies or branches of foreign
corporation only have to pay tax for profits
arising or derived from Hong Kong.

A partnership is treated as a separate legal person for
profits tax and are assessed according to the Inland
Revenue Ordinance. The assessed profits will be
apportioned on the basis of the agreed profit-sharing ratio
and taxed accordingly.

Trusts are subject to profits tax, with the exception
of unit trusts authorised by the Securities and
Futures Commission which may be exempt from
tax liabilities.

The filing fee for the annual return is HK$105 for a
private company, HK$140 for a public company and
HK$105 for a company limited by guarantee.

A trust usually incurs annual administration costs,
the amount of which will depend on the nature and
activities of the trust. In the case of unit trusts,
annual management fees and any performance
related fees may also need to be paid to the
management company. Unit trusts authorised by
the Securities and Futures Commission must also
pay an annual fee to the Commission. The amount
of this annual fee is HK$6,000 for a single fund;
HK$7,500 for an umbrella fund and HK$4,500 per
sub-fund.

Public companies are subject to the additional
requirement to submit their accounts with their
annual return.
All companies also have to pay for engaging a
company secretary, having a registered office,
holding an annual general meeting and keeping
accounts.

Tax

Companies or branches of foreign corporation only
have to pay tax for profits arising or derived from
Hong Kong.
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Client Spotlight

Foreign investors:
Share transfers of companies
are popular with foreign
investors because the stamp
duty payable is lower.

Funds:
Trusts are typically used by fund
clients because they can invest in a
wide range of properties and fund
managers can manage the fund for
investors. However, investors must
pay management charges and fees;
may have less control over underlying
assets owned by the fund; and may
not be able to cash out of the fund at
a time of their choice.

3. Real estate financing
3.1

Common ways of financing commercial
real estate acquisitions

The main sources of financing property acquisitions
are:

Family offices / Ultra-High Net
Worth Individuals (UHNWIs):
Both asset and share transfers of
companies are typically used by
family office and UHNWI clients.
For share transfers, stamp duty is
payable at a lower rate.

There are no restrictions on granting security over
real estate to foreign lenders.

3.4

Costs relating to the granting and
enforcement of security

(a)

Borrowing from banks; and

In Hong Kong, stamp duty is not payable on loan
agreements, mortgages or security documents unless
either:

(b)

Equity raisings.

(a)

The mortgage is not made in favour of a
recognised financial institution; or

(b)

It is a legal mortgage of Hong Kong shares when
stamp duty of HK$5 is payable on each
instrument of transfer.

3.2

Typical security created

Typical security interests include:
(a)

Legal charge over the real property;

(b)

Equitable mortgage over the real property
(common for "off-the-plan" sales);

(c)

Debenture incorporating a fixed and floating
charge over all assets of the borrower or the
company holding the legal title of the property.
These include assignment of leases, sale
contracts, rental and sale proceeds, a charge
over the rental account and any reserve
account, and an assignment of insurances; and

(d)

A charge over the shares of the borrower or the
company holding the legal title to the property.

Most security documents must be filed with the Hong
Kong Companies Registry within one month of
execution, otherwise, it is void against all creditors
and any future liquidator. The money secured under
the charge becomes immediately repayable at the
lender's option.

3.3

Restrictions on foreign lenders
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Registration fee at HK$230/ HK$450 (depending on
the amount or value of the consideration or value of
the property or share or interest affected) for
registration of the charge instrument will be payable.
Note that the law does not impose any time limit for
the registration of an instrument, but late registration
may lead to a loss of registration priority. If an
instrument is duly presented for registration within one
month after the date of its execution, it may retain a
priority back to that date. If outside the one month
period, the priority will be counted from the actual
date of its due presentation for registration.

4. Commercial leases
4.1

Lease agreements

Types of leasing arrangements
The principal legislation which regulates leases of
premises in Hong Kong, whether business or

residential, is the Landlord and Tenant
(Consolidation) Ordinance (Chapter 7) of the laws of
Hong Kong.

enter the premises upon the lessee breaching a
condition or a covenant and having failed to remedy
such breach within a stipulated notice period.

Other relevant legislation is to be found in the
Conveyancing and Property Ordinance (Chapter 219)
and the Land Registration Ordinance (Chapter 128).

It is noteworthy that an option to renew has to be
expressed and clearly delineated in leases for it to be
effective as illustrated in the recent case of Tse Siu
Hoi v Lee Dick Gold and Jewellery Limited LDPE
1132/2014. It is desirable to specify by clear terms
how the option should be exercised, and how the new
rental is to be determined.

The law generally recognises contractual agreements
(whether oral or written) under which occupation and
use of real estate is let for a certain period of time.
There are two types of arrangements:
(a)

A lease; and

(b)

A tenancy agreement.

A lease for a term exceeding three years must be
executed as a deed in order to create a legal estate in
land. A tenancy agreement for a term not exceeding
three years takes effect in possession and does not
need to be in writing, although writing is preferable.
Common terms in commercial leases
There are no prescribed form of commercial leases
and parties are free to negotiate and agree on the
terms of commercial leases. In practice, rent for
commercial premises is usually divided into stages
throughout the lease term whereby the rent payable
would be a fixed rent which will be adjustable such
that the rent may increase by a certain percentage in
stages, making reference to the turnover or the
prevailing market rent, depending on the types of
leases. There is, in general, no restrictions over the
level of rent that could be charged.
In terms of apportioning costs, the lessor is generally
liable for structural repairs whereas the lessee is
obliged to keep the property in good and tenantable
condition.
Length of lease
Most commercial leases for office use in Hong Kong
are for a term of two or three years. Terms for office
use over two or three years are negotiable depending
on the parties' bargaining power and/or market
conditions. Commercial leases for retail use may tend
to be longer than office use.
While most commercial leases contain an option to
renew prior to the expiry of the lease term, most
landlords do not grant such options.

Regulation of leases
There are no specific regulations or laws which only
apply to particular categories of real estate. All
residential, commercial and industrial letting are
principally governed by the Landlord and Tenant
(Consolidation) Ordinance, the Land Registration
Ordinance and the Occupiers' Liability Ordinance.
Note that the Hotel and Guesthouse Accommodation
Ordinance provides for the regulation, control and
safety of hotel.

4.2

Managing leasing agreements

Security of tenure
Under the Landlord and Tenant (Consolidation)
(Amendment) Ordinance 2004, lessees do not have a
right to continue to occupy the relevant real estate
after the expiry of a commercial lease.
Recovering real estate from a lessee
If there is a time limit provided in the lease, the lessor
needs to give oral or written notice within this period
of time. If there is no such time limit, the lessor should
give notice within a reasonable time before the
expiration of the lease.
Early termination
Many leases include sale and redevelopment clauses
which give the landlord a right to terminate the lease
by giving a specified number of months' notice to
terminate, if the landlord wants to sell or redevelop
the building. Typically, the lessor has to give at least
six months' notice in writing to the lessee. The lease
will terminate upon the expiry of the notice.
A lessee may also be forced to leave prior to the date
originally agreed if the landlord exercises his right of
forfeiture. The landlord must comply with the notice
provisions of section 58 of the CPO (relief from

Either party may elect to terminate the commercial
lease according to its terms and conditions. Usually,
the landlord will reserve a right to terminate and re-
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forfeiture) unless the forfeiture arises because of nonpayment of rent or insolvency.
If the tenant fails to remedy a remediable breach and
to make reasonable monetary compensation to the
landlord's satisfaction within a reasonable time of
service of the notice, the landlord can proceed to
enforce the forfeiture.
The landlord can exercise the right of forfeiture either
by physically re-entering the property, or by
commencing legal proceedings for possession. If the
landlord successfully obtains a judgment against the
tenant, he/she will be able to apply to the Lands
Tribunal or the appropriate Court for a Writ of
Possession. Once the Writ of Possession is issued,
the court bailiff will recover the possession of the
property on the landlord’s behalf.
Termination by third-party
Authorities may invoke the Lands Resumption
Ordinance and/or the Mass Transit Railway (Land
Resumption and Related Provisions) Ordinance to
resume land, including leased property, compulsorily.
If such Ordinances are invoked, compensation will be
offered to the lessee according to the market value of
their interest in the property.
For redevelopment purposes, one who meets both
the applicable ownership threshold and other
statutory requirements can apply to the Lands
Tribunal under Land (Compulsory Sale for
Redevelopment) Ordinance for compulsory sale of all
the undivided shares in the lot. If the application is
successful, the Lands Tribunal will make an order to
sell the remaining undivided shares in the lot, and the
lessee will be offered compensation by the Lands
Tribunal.
With the granting of such order for sale,
notwithstanding the terms of any lease or the
provisions of the Landlord and Tenant (Consolidation)
Ordinance, all tenancies are terminated on the date
on which the purchaser of the lot became owner of
lot; and the affected tenants are required to deliver up
Asia Commercial Real Estate Guide – Hong Kong

possession of those properties immediately upon the
expiration of six months immediately following the
date above. It should be noted that if an order for
sale is made, the Lands Tribunal may order
compensation to be paid to a tenant (including any
sub-tenant).
Security for protecting against failure by lessee to
meet obligations
Parties enjoy the freedom of contract. The lessor may
require a guarantee from the lessee's bank and/or a
deposit. In addition, the lessor may require the lessee
to purchase comprehensive insurance regarding thirdparty liability against any person or property in the
premises.
Transfer of lease
The landlord does not usually allow the tenant to do
any of the following:
(a)

Assign or sublet the lease;

(b)

Part with or share possession of the premises
with others, including with companies in the
same group; and

(c)

Change control of the tenant.

A breach of any of the above will give the landlord a
right of re-entry and the ability to forfeit the lease. It is
possible to negotiate changes to these provisions. If
the landlord claims damages against the tenant for
the breach and the tenant defaults, the landlord may
claim against the guarantor (if any).

4.3

Managing a leased real estate

Restrictions on use
Lessees must abide by the user restrictions under the
Government lease and any subsequent lease
modifications. They are also restricted by the
Occupation Permit for the building and the Deed of
Mutual Covenant. Lessees must also abide by the
laws and regulations relating to the permitted use of
the premises, such as those in the Town Planning
Ordinance and Outline Zoning Plans.

Alterations
Leases typically limit the extent of or prohibit
alterations or improvements of property. Structural
repairs that involve alteration of the building's form
and framework are usually not allowed. The lessor's
consent should be sought when undertaking nonstructural alterations.

4.4

Rent

Rent variation
In the majority of cases, leases set out a fixed amount
of rent payable, or a mechanism to calculate the rent
payable, for the entire duration of the lease term.
Taxes for rental
Stamp duty is payable on the tenancy agreement or
lease. The amount depends on the level of rent and
the term of the lease. Typically, both the lessor and
lessee share the stamp duty payable equally.

4.5

Costs for lessees other than rent

Costs payable by lessees at start of lease
Upon execution of the lease, the lessee has to pay a
half share of the stamp duty and registration fee
payable. Typically, the lessee also needs to pay the
fitting-out cost, the deposit on the rent and
management fee.

Term

Stamp Duty Rate

Undefined or
uncertain

0.25% of the yearly or
average yearly rent

Maintenance and repairs
The maintenance and repair costs of the common
areas are generally covered by the management
charges. The burden to pay such management
charges is open for negotiation between the parties.
For areas that are occupied by the lessees, the
lessees are responsible for the maintenance and
repair costs.
Utilities and telecommunications
Such services are usually subscribed by lessees
directly with third-party suppliers.
Insurance
Lessees typically pay a proportion of the costs for
insuring the building. This amount is determined by
the size of the premises occupied by the lessee
compared to the total rentable space of the building.

5. Taxes
5.1

Tax on acquisitions

Types of taxes
(a) Ad Valorem Stamp Duty (AVD)
For purchases on or after 5 November 2016,
AVD at a flat rate of 15% of the purchase price,
irrespective of the amount or value of
consideration, would be applicable to all
residential property transactions. The seller and
the buyer are both liable. However, the buyer
usually contracts to pay the AVD.
Key Exemptions:

Does not exceed
1 year

0.25% of the total rent
payable over the term of the
tenancy agreement

Exceeds 1 year
but not
exceeding 3
years

0.5% of the yearly or average
yearly rent

Exceeds 3 years

1% of the yearly or average
yearly rent

Key money,
construction fee
etc. mentioned in
the tenancy
agreement

4.25% of the consideration if
rent is also payable under the
tenancy agreement.
Otherwise, same duty as for a
sale of immovable property

Duplicate or
counterpart

HK$5 each

(b)

i.

A Hong Kong permanent resident
(HKPR) who is acting on his/her own
behalf, and does not own any other
residential property in Hong Kong at the
time of acquisition will be subject to lower
rates (AVD at Scale 2 rates); and

ii.

Intragroup transfers of property between
associated companies may be exempt
from AVD.

Buyer's Stamp Duty (BSD)
For purchases on or after 27 October 2012, BSD
at a flat rate of 15% of the purchase price would
be applicable to all residential property
transactions. The buyer is liable to pay the BSD.
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Key Exemptions:
i.

ii.

(c)

Key Exemptions:

A HKPR who is acting on his/her own
behalf, and does not own any other
residential property in Hong Kong;
Joint acquisition by a HKPR with one or
more non-HKPR close relative(s) (i.e.
spouse, parents, children, brothers and
sisters) each acting on his/her own
behalf;

iii.

Transfer between close relatives,
whether or not they are HKPRs, each of
them acting on his/her own behalf; and

iv.

Intragroup transfers of property between
associated companies may be exempt
from BSD.

Special Stamp Duty (SSD)
While AVD and BSD target acquisition of
residential property, SSD targets disposition.
Residential property acquired on or after 27
October 2012 and resold within 36 months will be
subject to SSD. The applicable SSD rate
depends on the date of acquisition and the
holding period of the property by the seller. Below
is a table of the SSD rates:

Holding
Period

Property
acquired on
or after 20
November
2010 and
before 27
October 2012

Property
acquired on
or after 27
October
2012

≤ 6 months

15%

20%

> 6months,
≤ 12 months

10%

15%

> 12 months,
≤ 24 months

5%

10%

> 24 months,
≤ 36 months

-

10%
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i.

Nomination of a close relative(s);

ii.

Sale of the estate of a deceased person;

iii.

Sale solely related to a bankrupt’s estate
or a company being wound up; and

iv.

Intragroup transfers of property between
associated companies may be exempt
from SSD.

With the above stamp duties in place, many find it
tempting to purchase property in the name of a HKPR
who does not already own residential property in
Hong Kong in order to enjoy the relevant exemptions.
In doing so, both the homebuyer and the HKPRs who
provide their names might be liable to criminal
offences and other risks and liabilities.

5.2

Recurring taxation

Profits tax
Profits from a business conducted by a property
owner in Hong Kong is subject to profits tax. This
includes running a business of letting real properties.
Nevertheless, the amount of property tax paid may be
set off against the profits tax payable.
Property tax
Property tax is payable if the land owner lets his/her
property and collects rent. The amount payable is
15% of the Net Assessable Value. The Net
Assessable Value is calculated by taking the rental
income less irrecoverable rent, rates paid by the
owner(s) and 20% statutory allowance for repairs and
outgoings.
Other costs
Property owners must pay government rent, which
cannot be offset. Typically, government rent is 3% of
the property's ratable value.
Property owners are also subject to the payment of
rates quarterly in advance. The percentage charge of
rates is determined by the legislature. Owners may
offset the payment of rates against the payment of
property tax.

5.3

Tax on sale of real estate

6. Author Profile

Types of taxes
The same types of taxes as acquisitions apply for
sales. Please refer to Section 5.1 for details.
Taxation of distributions
There are no such additional taxes as there is no
withholding tax on dividends in Hong Kong.

5.4

Tax treaties

Hong Kong has entered into Comprehensive Double
Taxation Agreement/Arrangement (DTA) with several
jurisdictions. Double taxation arises when two or more
tax jurisdictions overlap, such that the same item of
income or profit is subject to tax in each, and DTA
prevents double taxation and fiscal evasion and
encourage cooperation between Hong Kong and
other international tax administrations.
Under the arrangement of DTA, Hong Kong adopts
the territoriality basis of taxation, whereby only
income/profit sourced in Hong Kong is subject to tax
and that derived from a source outside Hong Kong by
a local resident is in most cases not taxed in Hong
Kong. Accordingly, Hong Kong residents generally
do not suffer from double taxation. Many countries
which tax their residents on a worldwide basis also
provide their residents operating businesses in Hong
Kong with unilateral tax credit relief for any Hong
Kong tax paid on income/profit derived from Hong
Kong. Hong Kong allows a deduction for foreign tax
paid on turnover basis in respect of an income which
is also subject to tax in Hong Kong.

Polly Chu – Partner
t: +852 3711 1633
e: polly.chu@withersworldwide.com

Polly Chu has extensive experience in all aspects of
real estate-related transactions including
conveyancing, project conveyancing, development
and redevelopment, financing and re-financing,
mergers and acquisitions, property joint ventures,
disposals and tenancy matters in respect of
commercial, residential and industrial properties. She
has advised a number of international renowned
corporations in their retail leases for flagship stores,
branches, shops-in-shops and outlets in Hong Kong,
Macau, and China.
Polly’s experience also covers commercial and
corporate transactions, including company secretarial,
acquisitions and disposals of companies, corporate
restructuring, joint venture, mergers & acquisitions,
private equity investments and other general
corporate governance, employment, and daily
operational issues.

For example, when a Japan tax resident collects rent
on his Hong Kong property, the DTA between the
Hong Kong and Japan taxes Hong Kong rental
income in Hong Kong. Therefore, no tax is collectable
on this foreign sourced rental income when it is
brought back to Japan
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Our real estate practice in Asia

Key contacts

Our real estate team represents a one-stop shop for
all types of investors' real estate needs, covering the
full life cycle of a property transaction. We have a
great deal of experience on the sale and purchase of
investment properties and our particular strength is
structuring cross-border property transactions
effectively.
Our clientele spans across the industry from
developers, landowners, investors, lenders and
borrowers, banks and fund managers. We aim to
establish long-term relationships with our clients at all
levels.

Mabel Lui | Head of Greater
China Commercial | Hong Kong, China
t: +852 3711 1638
e: mabel.lui@withersworldwide.com

Polly Chu | Partner | Hong Kong
t: +852 3711 1633
e: polly.chu@withersworldwide.com

Our services include:






Joint ventures and mergers and acquisitions
Sale and acquisitions
Tenancy agreements
Leases and licenses for residential,
commercial and industrial properties
Development and real estate financing / refinancing

Kenneth Szeto | Partner | Singapore
t: +65 6238 3074
e: kenneth.szeto@withersworldwide.com

Working in collaboration with our global offices, we
are able to coordinate the needs of our clients
anywhere their property holdings are.
Gerald Fujii | Partner | Tokyo
t: +81 3 3500 3776
e: gerald.fujii@withersworldwide.com

With… a wider range of services:
Banking and finance

Intellectual property

Corporate

Funds

Hotels

Insurance and professional indemnity

Project finance

Restructuring

Property

Litigation and arbitration

Tax

Employment

Technology

Charities/Education

Mergers and acquisitions

Family

Structuring

Insolvency

Sports

White collar crime/Criminal law

This material is for general information only and is not intended to provide legal advice.
For further information, please speak to your usual Withersworldwide contact or any lawyers featured in this guide.
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