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Introduction 
 
On December 23, 2020, as part of the International Financial Center Initiative – an initiative 
to further revitalizing the investment funds industry in Japan - the Working Group Committee 
of the Financial Services Agency of Japan (the "JFSA") published proposed amendments to 
the Financial Instruments and Exchange Act of Japan (the "FIEA") to introduce new 
exemptions: (1) the Foreign Investor Article 63 Exemption1; and (2) the Foreign Investment 
Manager Transition Exemption2. 
 
On May 19, 2021, the National Diet of Japan enacted amendments to the FIEA to implement 
these two exemptions (the "Amendments") and on August 6, 2021, the JFSA released the 
draft language of the proposed regulations, which set forth further details to the Amendments 
that are anticipated to take effect later this year.  
 
While further clarification is anticipated to be forthcoming from the JFSA through the release 
of its public comments, for the purposes of this Client Alert, we will provide a general overview 
of the two new exemptions based on publicly available information and discuss how these 
exemptions may impact the investment funds industry in Japan. 

 
The Foreign Investor Article 63 Exemption  
 
1. Background and purpose of the Foreign Investor Article 63 Exemption 
 
To properly understand the Foreign Investor Article 63 Exemption, we believe that it is helpful 
to recap the existing exemption for "Specially Permitted Businesses for Qualified Institutional 
Investor, etc." as set forth under Article 63 of the FIEA (the "Article 63 Exemption").     
 
Since its initial introduction in 2007, the Article 63 Exemption has frequently been used by a 
wide range of fund managers of limited partnership funds ("LP Funds") with respect to capital 
raising activities directed at Japan investors3.  Under the Article 63 Exemption, a general 
partner of a LP Fund ("GP") is able to engage in marketing activities of interests of such LP 
Fund to Japan investors (jikoboshu, "self-offering") as well as manage the assets of the Japan 
investors subscribed to the LP Fund (jikounyo, "self-management").    

 
1  Due to the numerous similarities that this new exemption shares with the Article 63 Exemption, in this Client Alert, we have 

referred to this new exemption (kaigaitoushikatou tokureigyoumu) as the "Foreign Investor Article 63 Exemption".  
However, for the avoidance of doubt, please kindly note that the Foreign Investor Article 63 Exemption is not restricted to 
activities directed at foreign investors.  

2  For details on the background of these two new exemptions, please see our earlier client alert on this topic: Promotion of 
the Investment Management Industry of Japan: A Discussion on the Proposed New Exemptions by the JFSA Working 
Group Committee. 

3  It should be noted that the Article 63 Exemption may be used in relation to various other forms of investment funds 
classified as collective investment schemes as defined under Article 2, Paragraph 2(5) and Paragraph 2(6) of the FIEA.  
However, for the purposes of this Client Alert, we will focus our discussion on investment limited partnerships. 

https://www.withersworldwide.com/en-gb/insight/Promotion-of-the-Investment-Management-Industry-of-Japan-A-Discussion-on-the-Proposed-New-Exemptions-by-the-JFSA-Working-Group-Committee
https://www.withersworldwide.com/en-gb/insight/Promotion-of-the-Investment-Management-Industry-of-Japan-A-Discussion-on-the-Proposed-New-Exemptions-by-the-JFSA-Working-Group-Committee
https://www.withersworldwide.com/en-gb/insight/Promotion-of-the-Investment-Management-Industry-of-Japan-A-Discussion-on-the-Proposed-New-Exemptions-by-the-JFSA-Working-Group-Committee
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While the Article 63 Exemption has evolved throughout the years, one of the key 
requirements is the need for at least one qualified institutional investor (tekikaku kikan 
toushika, "QII") to be subscribed to the relevant LP Fund at all times. 
 
This QII requirement of the Article 63 Exemption is generally viewed as not being problematic 
for larger institutional fund managers as such fund managers traditionally only target Japan 
investors that are QIIs.  However, smaller fund managers have struggled with this 
requirement, particularly GPs of LP Funds that primarily sought non-Japan investors.  Under 
the FIEA, while non-Japan investors could elect to register themselves as QII, subject to 
meeting certain requirements, very few non-Japan investors are inclined to do so.  
Consequently, domestic fund managers that target primarily non-Japan investors frequently 
find it difficult to comply with the QII requirement of the Article 63 Exemption. 
 
To partially address this concern, the JFSA has established the Foreign Investor Article 63 
Exemption.  When a GP meets the various conditions of the Foreign Investor Article 63 
Exemption, such GP would not be required to comply with certain investor composition 
requirements of the Article 63 Exemption, including but not limited to the need to have at least 
one QII subscribed to the LP Fund at all times. 
 
2. Overview of the Foreign Investor Article 63 Exemption 
 
Similar to the Article 63 Exemption, the Foreign Investor Article 63 Exemption is only available 
to the GP of a LP Fund4 and permits the GP to engage in two regulated business activities:  
 

(i)  self-offering activities (jiko boshu and jiko shibo) of the fund interests of the LP 
Fund, which would normally require the GP to be registered to engage in a 
"Type 2 Financial Instruments Business" (a "Type 2 Financial Instruments 
Business Operator"); and  

 
(ii)  self-management activities (jiko unyo) of Japan investors' assets subscribed to 

the LP Fund, which would normally require the GP to be registered to engage 
in a "Discretionary Investment Management Business" (a "Discretionary 
Investment Manager" or a "DIM").  

 

 
4 Strictly speaking, similar to the Article 63 Exemption, the Foreign Investor Article 63 Exemption is only applicable to the 

management entity of a collective investment scheme.  For the purposes of this Client Alert, we have focused on 
collective investment schemes in the form of a LP Fund.  Despite this Client Alert focusing on GPs of LP Funds, the 
Foreign Investor Article 63 Exemption could apply to other types of management entities of collective investment 
schemes as well (e.g., operators of anonymous partnership arrangements (tokumei kumiai), limited partners of civil 
limited partnership agreements (ninikumiai), etc.). 
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Although the framework of the Foreign Investor Article 63 Exemption is generally similar to 
that of the Article 63 Exemption, there are significant differences. The key features of the 
Foreign Investor Article 63 Exemption are as follows:  
 

(i)  a QII is not required to subscribe to the LP Fund and there is no requirement 
that the non-QII investors be "Permitted Non-QIIs5"; 

 
(ii)  there is no limit on the number of Japan investors subscribing to the LP Fund;   
 
(iii)  each investor subscribed to the LP Fund must be a "Foreign Investor", though 

it should be noted that a "Foreign Investor" does not refer exclusively to non-
Japan domiciled investors6; and  

  
(iv)  if the GP is engaging in self-management activities, 50% or more of the relevant 

LP Fund's assets must be contributed by "non-residents of Japan" (i.e., limited 
partners that are not "residents of Japan" as defined in Article 6, Paragraph 1, 
Item 5 of the Foreign Exchange and Foreign Trade Act of Japan (the Act No. 
228 of 1949, as amended)).  

 
In order for a GP of a LP Fund to rely on the Foreign Investor Article 63 Exemption, a 
notification must be submitted to the JFSA in advance of the GP engaging in either self-
offering or self-management activities in Japan.  Furthermore, similar to the Article 63 
Exemption, it should be noted that certain GPs may be disqualified from using the Foreign 
Investor Article 63 Exemption. 
 
Lastly, while specific details have yet to be provided, it is anticipated that the requirements of 
any GP operating under the Foreign Investor Article 63 Exemption will be stricter in 
comparison to the Article 63 Exemption.  As of this date, two specific requirements of the 
Foreign Investor Article 63 Exemption are of note: (1) the GP must be domiciled in Japan or 
have a business office in Japan; and (2) the GP must have competent personnel and the GP 
must have adopted appropriate internal guidelines and policies to engage in the 
contemplated business. 

 
5 As used herein, "Permitted Non-QIIs" has the definition set forth under Article 17-12, Paragraph 1 of the Order for 

Enforcement of the FIEA. 

6  For the purpose of the Foreign Investors Article 63 Exemption, "Foreign Investors" is not defined by whether such 
investors are domiciled outside of Japan, but is set forth in a list that includes the following regardless of the domicile of 
the investors:  

(i) foreign corporations (including foreign investment corporations); 
(ii) individuals who have addresses in foreign jurisdictions and: 

(a)  are expected to have at least JPY300 million of net assets and at least JPY300 million of investment-like 

financial assets, and maintain securities or derivative accounts for over one year; or 

(b)  are treated as persons similar to professional investors as specified by the FIEA (tokutei toushika) under 
the laws of foreign jurisdictions; 

(iii) QIIs; 
(iv) professional investors as specified under the FIEA (tokutei toushika); 
(v) foreign pension funds similar to Japanese welfare pension funds or corporate pension funds; and 
(vi) a person specified by a Cabinet Order as having a close relationship with the person above (i.e., directors, officers 

and employees of the general partner). 
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3. Initial thoughts on the Foreign Investor Article 63 Exemption 
 
In general, the management of non-Japan investors' assets by a GP domiciled in Japan may 
immediately raise certain Japan tax concerns for such non-Japan investors.  While such tax 
concerns may be addressed in certain ways, we believe that the Japan tax analysis will be 
critical in assessing how this new exemption can be used by the investment funds industry in 
Japan. 
 
However, from a strictly regulatory standpoint, the Foreign Investor Article 63 Exemption has 
the potential to be a solution to difficulties faced by a specific set of Japan domiciled fund 
managers (i.e., Japan domiciled GPs of LP Funds that target primarily non-Japan investors).  
On its face, we contemplate this exemption being of interest to certain types of Japan 
domiciled venture capital fund managers that are seeking allocations from non-Japan 
investors due to removal of the Japan investor restrictions.    
 
Our team will continue to follow the development of the Foreign Investor Article 63 Exemption 
as it is implemented in practice. 

  
The Foreign Investment Manager Transition Exemption 
 
1. Purpose of the Foreign Investment Manager Transition Exemption 
 
To encourage more foreign investment managers to set up operations in Japan, the JFSA 
introduced a new exemption pursuant to which foreign fund managers that establish 
operations in Japan will be permitted to engage in certain regulated business activities for a 
specified period of time prior to completing its relevant financial instruments business 
operator registration with the JFSA that otherwise would be necessary for engaging in such 
regulated business (the "Foreign Investment Manager Transition Exemption"). 
 
2. Outline of the Foreign Investment Manager Transition Exemption 
 

(a) Requirement on the fund investment manager 
 

The Foreign Investment Manager Transition Exemption is available for fund managers 
that are "foreign investment management companies" which is defined as "a person 
or an entity that engages in investment management business in a foreign country in 
accordance with the laws and regulations of the foreign country".   
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As of this date, additional requirements for a fund manager to qualify for this exemption 
are set forth below: 
 

(i) the fund manager must hold a license/registration to engage in 
investment management business issued by a prescribed foreign 
governmental authority which includes: the United States, the United 
Kingdom, Australia, Singapore, Switzerland, Germany, France and 
Hong Kong; 

 
(ii) the fund manager must have an overseas track record of its foreign asset 

management business for a minimum of 3 years;  
 
(iii) the fund manager does not engage in an investment management 

strategy pursuant to which the fund manager will primarily make 
investments in Japan stocks (as well as stock acquisition rights and other 
securities specified by the Order for Enforcement of the FIEA); and 

 
(iv) the fund manager must create a Japan presence, adopt the necessary 

personnel structure and internal organization pursuant to which it can 
properly carry out its business. 

 
In addition to the above, one of the key points  for a fund manager seeking to rely on 
this exemption is that the present wording of the Amendments strongly suggests that 
the fund manager itself will need to register a branch in Japan (as opposed to a 
creation of a subsidiary or separate legal entity).  This requirement is particularly of 
note since certain fund managers may have concerns registering a Japan branch due 
to potential Japan tax implications. 
 
(b) Permitted regulated businesses  
 
As a general rule, fund managers that qualify for this exemption may:  
 

(i)  engage in the same type of investment management activities as those 
conducted at their overseas offices; and  

 
(ii)  engage in the self-offering activities of interests to the funds that they 

manage for investors.    
 
Subject to certain exemptions, each of the foregoing activities would usually require 
the fund manager to be registered with the JFSA as a DIM in relation to engaging in 
an investment management business and as a Type 2 Financial Instruments Business 
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Operator in terms of engaging in self-offering activities – each as further discussed 
below.  However, qualifying fund managers under this exemption will not be required 
to register with the JFSA for the respective registration for a period of 5 years since 
commencement of the relevant business activity in Japan.    
 
Specifically, the Foreign Investment Manager Transition Exemption allows eligible 
fund managers to engage in the businesses listed below by their Japan office:   
 

(1) Permissible investment management business: 
 
Fund managers that operate under the Foreign Investment Manager Transition 
Exemption may engage in the following investment management activities from 
their Japan office: 

 
(i) engaging in discretionary investment management activities7 of 

the assets of a "Foreign Investor" pursuant to a discretionary 
investment management agreement with such "Foreign Investor".  
It should be noted that the definition of "Foreign Investor" for the 
purpose of this exemption differs from that used in the Foreign 
Investor Article 63 Exemption described above8; 

 
(ii) engaging in discretionary investment management activities 

(specifically, self-management activities) with respect to the 
assets of a foreign investment trust, provided that all the units of 
such foreign investment trust must be held by Foreign Investors; 
and 

 
(iii) engaging in discretionary investment management activities 

(specifically, self-management activities) with respect to asset of 
a foreign collective investment scheme (e.g., a LP Fund), 
provided that all of the interests of such foreign investment 
scheme must be held by Foreign Investors. 

 
(2) Permissible offering business: 

 
Fund managers that operate under the Foreign Investment Manager Transition 
Exemption may also engage in the following offering activities: 

 
 

7  Under the FIEA, "discretionary investment management" requires that the majority (more than 50%) of the assets being 

managed are invested into securities or derivatives. 

8  The definition of "Foreign Investor" for the Foreign Investment Manager Transition Exemption is as follows:  

 

(i) foreign corporations and individuals who have addresses in foreign jurisdictions (which also includes 
foreign investment corporations); 

(ii) any person specified by a cabinet order as having a close relationship with the foreign fund manager; and 

(iii) any person specified by a cabinet office ordinance as a person equivalent to those listed above. 
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(i) with respect to foreign investment trusts, foreign investment 
corporations or foreign collective investment schemes managed 
by the fund manager, act as a placement agent for such interests 
to Foreign Investors; 

 

(ii) with respect to a foreign investment trust which is self-managed 
by the fund manager, engage in the self-offering activities of such 
units to Foreign Investors; and 

 
(iii) with respect to a foreign collective investment scheme which is 

self-managed by the fund manager, engage in the self-offering 
activities of such interests to Foreign Investors. 

 
(c) Notification to the JFSA and the Transitionary Period 

 
The Foreign Investment Manager Transition Exemption should be viewed as a time-
limited exemption to allow foreign fund managers to engage in certain limited 
regulatory activities from their Japan office without having to register with the JFSA as 
a financial instruments business operator.  This exemption provides a trial period for 
foreign fund managers to engage in a limited scope of regulated business activity in 
Japan with the option to elect to withdraw from Japan (i.e., not seek a registration) 
should such fund manager seek to discontinue its business in Japan. 
 
In order to rely on the Foreign Investment Manager Transition Exemption, a notification 
to the JFSA must be made by the fund manager in advance.   
 
To encourage foreign fund managers to use this exemption, the Foreign Investment 
Manager Transition Exemption is available only to those who submit the notification to 
the JFSA within 5 years from the effective date of the Amendments.  A fund manager 
who successfully submits such notification may have a grace period of 5 years during 
which the fund manager can engage in the regulated business in Japan before 
completing the registration or notification required for such business by the FIEA. 
 

3. Initial Thoughts on the Foreign Investment Manager Transition Exemption 
 
Similar to the Foreign Investor Article 63 Exemption discussed previously, the JFSA appears 
to have focused on addressing a specific criticism of the fund managers seeking to conduct 
business in Japan – the high hurdle of entering into the Japan market to acquire a financial 
instruments business operator registration.   
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There are certainly significant potential merits to this exemption as a 5-year grace period for 
a fund manager engaging in a regulated business in Japan may be viewed as extremely 
liberal.  However, to properly assess the full impact of this exemption, further information will 
be required on the restriction or limitations which this exemption may impose on a fund 
manager from trading in Japan markets and exchanges, as well as potential Japan tax 
concerns should this exemption be limited to Japan branches of foreign fund managers. 
 
Furthermore, similar to the Foreign Investor Article 63 Exemption, it appears that the JFSA 
anticipates that much of the activity of a fund manager operating under this exemption will be 
directed at non-Japan investors.  Therefore, the potential Japan tax ramifications on foreign 
investors that have assets managed by fund managers operating in Japan will once again 
need to be properly assessed under this new exemption.  

 

Conclusion 
 
As we are expecting more details to be published by the JFSA, the exact impact of the 
Amendments remains unclear.  However, through these reforms, it is clear that the Japan 
government is sincere in its aspirations to make Japan an international financial center of 
Asia.   
 
We will keep a keen eye on any new developments and look forward to updating you on this 
topic. 
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Comparison 
 
To note the difference between each of the similar exemptions and for clear reference, 
material terms and conditions of the two new exemptions and the Article 63 Exemption are 
compared in the table below. 
 
  
  

Article 63 Exemption  The Foreign Investor 

Article 63 Exemption 

The Foreign Investment 

Manager Transition 

Exemption 

Scheme Collective Investment Schemes 

*Investment management 
companies that have been 
registered with foreign 
authorities and have a track 
record of at least 3 years are 
temporarily permitted to 
engage in the prescribed 
investment management, self-
offering (jiko boshu and jiko 
shibo), or handling of  fund 
interests offering in 
accordance with laws and 
regulations of such a foreign 
country. 

Businesses 
permitted 

self-management (jiko 

unyo) 

self-offering (jiko shibo)   

self-management (jiko 
unyo) 
self-offering (jiko boshu 
and 
jiko shibo) 
 
*the assets under 
management must be 
mainly (i.e., more than 
50%) contributed by non-
Japan residents. 

Duration ― Up to 5 years 

Investment 
Restriction 

― Investment in domestic stocks, 
etc. is prohibited. 

Investors 
(Clients) 

minimum 1 QII and 

up to 49 Permitted Non-

QIIs 
Foreign Investors 
(unlimited number) 

Foreign Investors  

(unlimited number) 

Staff 
requirement ×9 〇 

Organizational 
requirement ×10 〇 

(i.e., internal rules are required.) 

The office 
in Japan × 

〇 
(i.e., rental offices with short term contracts  

are not allowed.) 
The 

Representative 
in Japan 

〇 

 

 
9 10  Although not required by the FIEA, it should be noted that "the Comprehensive Guidelines for Supervision of Financial 
Instruments Business Operators, etc" published by JFSA includes the establishment of legal compliance systems and other 
matters with respect to the appropriateness of business operations for JFSA's supervision purpose. 
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