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Foreword

Mabel Lui
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mabel.lui@withersworldwide.com

Deborah Barker Senior Counsel
Singapore 
deborahbarker@witherskhattarwong.com

In 2018,  
we deepened 
our foothold 
in Asia Pacific 
with more talent 
and stronger 
capabilities within 
the different 
practice areas.

In Japan, our Tokyo office added two new teams which widened our 
expertise in real estate and funds. Led by six strong partners, the 
teams not only raise our capabilities in Japan to a new level, they also 
augment the firm’s ability to provide multi-jurisdictional, end-to-end 
service that meets the investment needs of our clients across the world.  

In Hong Kong and Singapore, we welcomed four new partners who are 
highly regarded for their work in corporate finance, commercial disputes, 
employment as well as restructuring and insolvency. Their combined 
wealth of experience expands our expertise, further widening the 
depth of service and advice we can provide to our clients. In Australia, 
our Melbourne office is now fully integrated with our offices in Sydney 
and the rest of Asia Pacific, enabling us to provide trusted commercial 
advice to many of Melbourne’s leading families and private investors. 

With… Insights is currently in its third issue and we continue to  
feature the interesting and impactful work of various lawyers across  
our Asia Pacific network. Showcasing our breadth of expertise, the 
articles cover family and personal interest topics such as surrogacy in 
Hong Kong, prenuptial agreements in Singapore, matrimonial dispute 
across different jurisdictions as well as business topics including 
mitigating risks in overseas investments, the listing of dual-class shares 
in Hong Kong and Singapore, the concept of co-working spaces and the 
legal liability of charity directors.

We hope you enjoy reading the articles put together by our lawyers. As 
we approach the tail end of 2018, we hope you have had a fruitful year 
and would like to take the chance to wish all our clients, partners, staff 
and friends a very happy 2019 ahead!
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2 With... insights

Israel is a highly developed and technologically 
advanced economy. It has the tenth highest 
concentration of millionaire households in the world, 
and has inspired many successful individuals and 
organisations to invest internationally.

Our international presence, 
complemented with our deep 
understanding of the Israeli 
marketplace, has enabled us, 
for many years, to offer a wide 
range of legal advice, including 
private client, tax, corporate 
and dispute resolution, to many 
successful Israeli individuals, 
entrepreneurs, and organisations 
with international interests. 
 

Special Interest Group: Israel

The year 2018 marks the 70th anniversary of the 
state of Israel and to celebrate the long-standing 
relationships we have with our clients in Israel, 
Withers hosted a cocktail reception at the Veranda 
Sunset Lounge, Sheraton Hotel on 20 June. The 
cocktail reception was well attended, where our clients 
were able to make new business contacts of their own 
and also meet our lawyers from the various offices, 
showcasing our multi-jurisdictional capabilities.
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In the spotlight

Expansion of the Tokyo office

From left: Yoshiyuki Omori, Steven Wheeler, Naoki Ueyama, Gerald Fujii, Koji Yamamoto, Rie Nitta

Our Tokyo office has dramatically grown its Asia 
practice with the hiring of two new teams that 
specialise in real estate and investment funds. The 
lawyers in these teams have significant years of 
experience working in Asia, assisting clients with 
structuring Japanese and cross-border investments  
in the Asia Pacific region. 

Investment management team 
The new investment management team is based in 
Tokyo and Hong Kong, comprising three partners, 
one counsel, one associate and three paralegals. 
Collectively, they bring extensive experience in 
representing both international and Japanese 
investment funds.
 
Partners Koji Yamamoto and Yoshiyuki Omori join 
Withers from Deloitte, along with Rie Nitta (counsel), 
Hirokazu Miyamoto and Noriko Narahara (paralegals).
 
Partner Junko Shiokawa will work from the firm’s 
Hong Kong and Tokyo offices, and will be joined  
by Wataru Sasaki (associate) from Deloitte and  
May Ng-Quinn (paralegal) from Harneys.

Real estate team
The real estate team is led by partners Gerald Fujii, 
Naoki Ueyama and Steven Wheeler, and counsel 
Hiroyuki Sakazaki.
 
Gerald joins the firm from White & Case’s Tokyo  
office and Naoki from Masuda & Partners, both of 
whom are highly regarded in the real estate sector. 
Steven Wheeler, from Wheeler Law Offices, will focus 
on property mergers and acquisitions and financing 
transactions. Hiroyuki Sakazaki will be joining the firm 
from Kanagawa International Law Office.
 
With these talents on board, we are in a stronger 
position to offer our clients a full suite of service on their 
investment activities in Japan. This will augment our 
capabilities in representing international investment funds 
on their transactions, including significant real estate 
investment deals, while working in coordination with the 
relevant teams across Withers’ global office network.
 
Withers opened its Tokyo office in 2015 and was 
originally registered as ‘Withers Japan, Zeirishi Houjin’, 
providing tax advice. As part of its expansion, the office 
has now transitioned into a legal office with a mix of 
local and foreign qualified lawyers. Withers has also 
grown significantly across other parts of Asia, including 
offices in Hong Kong, Singapore and Melbourne.

Junko Shiokawa will be working 
from the firm’s Hong Kong and 
Tokyo offices.



Growth in our other Asia Pacific offices
In Hong Kong, we further expanded our corporate 
practice with the hire of partner Mike Suen. With over 
17 years of experience in corporate finance, he has 
advised on numerous initial public offerings on the 
Hong Kong Stock Exchange, as well as mergers and 
acquisitions, corporate reorganisations, compliance 
pertaining to Hong Kong listing rules and local 
securities regulatory compliance.

We are also pleased to welcome Keoy Soo Khim 
to our Hong Kong office. He joins as partner with 
two commercial dispute associates. Soo Khim has 
over 20 years of commercial litigation, international 
arbitration and regulatory experience in Singapore 
and Hong Kong, and advises in a variety of 
complex corporate and commercial disputes, and 
in investigations involving the Hong Kong Stock 
Exchange, the Securities and Futures Commission 
and the Independent Commission against Corruption.

In Singapore, restructuring and insolvency lawyer 
Justin Yip was appointed partner in our dispute 
resolution team. Justin brings a wealth of experience 
in restructuring and commercial litigation from 
acting in some of the most prominent and complex 
corporate bankruptcy, restructuring and insolvency 
matters in Singapore and the Asia Pacific region.

The Singapore office also saw the hire of dispute 
resolution partner Amarjit Kaur who specialises in 
commercial disputes and global mobility. She has 
represented clients in litigation and international 
arbitration, as well as advised senior executives 
and employers on contentious and non-contentious 
aspects of employment and immigration law.

Excellence for our clients
At the Asia Legal Awards 2018 and the 14th annual 
ALB SE Asia Law Awards held earlier this year, 
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Withers was recognised for its work in the global debt 
restructuring deal of PT Bumi Resources and was awarded 
the Finance Deal of the Year: Restructuring and Insolvency 
and the Debt Market Deal of the Year respectively. The 
awards recognise the outstanding performance of private 
practitioners and in-house teams from the region.

Withers was also awarded in two categories in the 
WealthBriefingAsia 2018 Awards held in Singapore.  
The ceremony honoured outstanding law practitioners 
in various fields. Withers won awards in the categories 
of Estate Planning and Women in Wealth Management 
(Company Contribution).

At the Macallan ALB Hong Kong Law Awards 2018 held 
in September, Withers was honored to be named Wealth 
Management Law Firm of the Year and, for the eighth 
consecutive year, the BDO Award Matrimonial and  
Family Law Firm of the Year.

Commenting on the accolades, Sharon Ser,  
Regional Senior Partner for Asia Pacific, says: 

“The recognitions by  
Asia Legal Awards, ALB and 
WealthBriefingAsia are a testament 
of Withers’ quality of legal services. 
Whether it is advising on private 
wealth, litigation, family issues or 
corporate matters, our lawyers are 
always there taking a proactive 
role in providing strategic, 
bespoke and carefully crafted  
legal advice for our clients.”

From left: Mike Suen, Keoy Soo Khim, Justin Yip, Amarjit Kaur



5

In the spotlight



Family & Personal Interest

The controversial topic of surrogacy has again hit 
the headlines with the story of a Japanese billionaire 
who has fathered 13 children through Thai surrogate 
mothers. The 28-year-old businessman was granted 
sole parental rights to the children by the juvenile 
court in Bangkok as the mothers had signed away all 
rights to them and DNA tests proved that he was the 
biological father to all the children. The court ruled 
that ‘for the happiness and opportunities which the 
13 children will receive from their biological father, 
who does not have a history of bad behaviour’, all 13 
children born from surrogacy are legally his. It remains 
an odd case, however, particularly as nine of the 
babies were found in one flat in Bangkok and the other 
four had been sent to Cambodia, prompting suspicions 
of human trafficking. Mr Mitsutoki Shigeta said he 
simply wanted a big family.

Surrogacy in Hong Kong:  
All you need to know about the 
risks and legal ramifications involved 

Just five years ago, surrogacy in Thailand came under 
scrutiny when a surrogate mother gave birth to twins, 
one of whom had Down syndrome. The Australian 
couple who paid the surrogate mother to bear them 
children would go on to only assume parental rights 
over the other child. Cases like these prompted the 
authorities to ban foreigners from paying for surrogacy.

Surrogacy can, of course, be a wonderful solution for 
parents who cannot have children naturally. [They are 
now able, through medical ingenuity, to have children 
who are genetically connected to them. In some parts 
of the world, notably the United States where such 
arrangements are closely regulated, surrogacy is 
accepted as a viable alternative to adoption and other 
medical processes such as artificial insemination (AI) 
and in vitro fertilisation (IVF).] 

6 With... insights
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However, extreme care must 
be taken as surrogacy is not 
legal in many parts of the world 
and surrogacy agreements 
which may be accepted in 
one jurisdiction will not be 
recognised in another. 

With the life and status of the child at stake, it is clearly 
crucial to get this right. While the public may be well 
informed about the medical advances, it is often 
remarkably uninformed about the ramifications  
of surrogacy and fertility law.

In Hong Kong, surrogacy agreements are 
unenforceable and commercial surrogacy is illegal. As 
a result, surrogacy remains quite rare in Hong Kong 
as it is a grey area of the law with potential criminal 
ramifications and risks. 

Most parents prefer to go overseas to enter into a 
surrogacy arrangement where it can be enforced, but 
for couples who do not meet the legal criteria in Hong 
Kong, there may also be criminal consequences in 
seeking a surrogate abroad. 

One of the major risks in surrogacy occurs when the 
surrogate mother decides she does not want to transfer 
legal rights to the biological parents. 

The woman who bears the child is the legal mother of 
the child until a parental order which says otherwise is 
in place. 

A surrogate mother is one who carries the child only 
after an arrangement had been agreed upon for her to 
carry the child but hand the infant over to the biological 
parents after birth. She also agrees to give up her 
parental rights to the biological parents.

Reproductive technology commonly used in surrogacy 
includes AI, IVF and egg and embryo donations.

Things get potentially more complicated depending on 
the status of the surrogate mother. If she is married, 
her husband is considered the legal father of the child 

until a parental order states otherwise. If she is not 
married, the legal father is deemed to be the man who 
donated the sperm.

The legal father must therefore be sure that any 
arrangements made do not land him with a liability to 
maintain a child he did not think would be his responsibility. 

By making surrogacy arrangements unenforceable in 
Hong Kong, the court maintains control over such matters.
 
Surrogacy is not banned, however, and arrangements 
are regulated by the Parent and Child Ordinance and 
allowed where a woman is deemed to be clinically 
unable to carry a pregnancy to term and no other 
treatment option is practicable for her. 

Once the baby is born, the biological parents should 
apply to the court within six months for a parental order. 
Hong Kong imposes strict rules and surrogacy is only 
an option for married (and therefore in Hong Kong, 
heterosexual) couples. 

Parental orders will be made only if the parties are over 
18 and either one parent must either be a resident or 
have a substantial connection with Hong Kong. It is 
also a condition that the gametes of either or both of 
the parties were used to bring about the creation of the 
embryo and the surrogate and her partner have agreed 
unconditionally to the making of the order. It must also 
be shown that the child’s home will be the applicants’. 
In addition, the surrogate herself must be over 21 and 
must have been assessed by a registered medical 
practitioner, who is not responsible for the reproductive 
technology procedure, but must consider her marital 
status, her history of pregnancy and her physical and 
mental fitness to carry the baby.

Commercial surrogacy is illegal and the court must 
be satisfied that no money or other benefit (other 
than expenses reasonably incurred) has been given 
or received in respect of the arrangement, unless 
authorised or subsequently approved by the court. 

What is considered ‘expenses reasonably incurred’ has 
been the subject of litigation in England and Wales, but 
cases on surrogacy rarely come before the courts in 
Hong Kong (there has been only one reported case). 



Under the Human Reproductive Technology Ordinance, 
the criminal sanctions are a fine of HK$25,000 and six 
months’ imprisonment, increasing to HK$50,000 and 
two years’ imprisonment for a second offence. Even if 
the act of surrogacy took place outside Hong Kong, the 
parties involved can still be criminally liable.

In addition to criminal sanctions, the most serious 
consequence where the surrogacy is not enforceable 
is that the children may be considered to be without a 
fixed country of residence.

Without such a status, they are not subject to the 
Hague Convention, which protects children in the  
event of child abduction. 

It is therefore crucial to the welfare of the children and 
their future stability that all parties concerned – the birth 
mother; the couple hoping for a child; and the legal 
father if different from the husband, all fully understand 
the implications of surrogacy and take proper legal 
advice before embarking on this route to a family.

Family & Personal Interest

Rita Ku
Hong Kong 
rita.ku@withersworldwide.com

Philippa Hewitt
Hong Kong, Singapore 
philippa.hewitt@witherskhattarwong.com

A version of this article was 
first published on scmp.com
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Prenups - the next big thing 
in Singapore? 

Contrary to popular belief, marital agreements are not 
as uncommon or far-fetched as they may seem to be. 
But what are nuptial agreements and why are they 
getting increasingly popular?

Prenuptial agreements
The days leading up to the big day are passing in 
a rush. Amid all the ordering of flowers and fussing 
over choices of bridesmaids’ hairstyles, a prenuptial 
agreement may be the last thing on your mind. After all, 
why would it be? Why on earth would you, before even 
getting married, want to go into detailed planning for 
the worst that could happen?

A prenuptial agreement, or what is colloquially known 
as a ‘prenup’, is an agreement made between parties 
intending to get married, stipulating how matters will be 
settled between themselves in the event of a divorce. 

In sum, it lays down who gets what if the marriage 
crumbles. Prenuptial agreements are usually made as 
a form of sensible protection in case a marriage does 
not go as planned. 

Postnuptial agreements
In contrast, a postnuptial agreement, or a ‘postnup’, is 
an agreement made between a husband and wife after 
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marriage, in which they decide on what would happen 
upon their separation or divorce, whichever is the case. 

When parties sign a postnup, the state of their 
relationship may not necessarily have deteriorated – 
parties could choose to sign a postnup instead of a 
prenup simply because they did not have enough time 
amid all the wedding preparations. 

Another common situation in which parties may choose 
to enter into a postnup is when there have been 
significant changes to their family’s circumstances 
after their marriage that warrant serious planning, such 
as inheritance, children or plans to migrate overseas. 
Entering into a postnup would serve to ease the 
insecurities that may be brought about by the changes 
that are happening to the family.

The issues covered by prenups and postnups are usually 
vastly similar. Broadly, they usually cover the amount 
of maintenance each party and/or their children should 
receive, how their matrimonial assets should be divided, 
and the custody, care and control of their children.

Are nuptial agreements enforceable in Singapore?
The common perception in Singapore is that the courts 
will not be bound by prenups or postnups. Is that true? 
Well, yes and no. 

What is true is that a marital agreement cannot be 
enforced in and of itself. However, they do have the 
force of law – courts have to consider them and may 
eventually decide to give them substantial or even 
conclusive weight.

As you may already have guessed, a court’s decision 
on the division of matrimonial assets, maintenance 
and custody and care and control is not made at a 
judge’s whims and fancies. Divorce proceedings in 
Singapore are governed by the Women’s Charter, and 
it is therefore important that a nuptial agreement cannot 
offend the Women’s Charter.

When it comes to division of matrimonial assets, nuptial 
agreements are only one of the factors taken into 
account by the court in the exercise of its powers to 
reach a just and equitable division.

Assets aside, marital agreements 
may also provide for maintenance 
of the wife and/or children.
These, unsurprisingly, are subject to closer scrutiny by 
the court as compared to agreements relating to assets. 
For instance, parents have a legal duty to provide 
financially for their children. If they attempt to contract 
themselves out of this by way of a prenup or postnup, 
this would obviously not be condoned by the court. 

Courts tend to play a more proactive role in ensuring 
that marital agreements that relate to the custody and 
care and control of children uphold the welfare of the 
child. Before the court gives effect to terms that relate to 
a child’s custody, care and control, it must be satisfied 
that such terms are in the best interests of the child 
concerned. After all, it is the welfare of the child that is 
ultimately the paramount consideration.

In Singapore, courts tend to place greater weight 
on postnups as they are made in very different 
circumstances from that of a prenup. This is because 
postnups are more current in reflecting parties’ intentions 
as compared to prenups. 

At the point of signing a postnup, parties have already 
undertaken towards each other the obligations and 
responsibilities of marriage, whereas for a prenup, the 
agreement is made at a point before parties have even 
committed themselves to each other through marriage. 

Nuptial agreements made outside Singapore
The place where you sign your nuptial agreement, 
or rather, which country’s laws you choose to govern 
your agreement, is also something important to think 
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Singapore 
michelleng@witherskhattarwong.com

A version of this article was first 
published on asialawnetwork.com.

about – this may affect the country in which your 
matrimonial dispute is ultimately heard (if your marriage 
unfortunately heads that way). 

One example that clearly showcases the importance 
of this is the Singapore High Court case of AZS and 
another v AZR [2013] 3 SLR 700. The husband and 
wife, who were French nationals, were married in 
France, and had relocated to Singapore. They had 
entered into a prenup prior to getting married. In the 
prenup, numerous references were made to French 
law (the French Civil Code). 

When their relationship broke down, the husband 
commenced divorce proceedings in France while 
the wife commenced the divorce in Singapore. The 
husband applied to the Singapore court to put the 
wife’s divorce proceedings on hold, on the basis that 
the French courts would be a more appropriate forum 
to hear the divorce. 

If it was to be heard in Singapore, the Singapore court 
would have to examine the prenup which was made 
in France and under French law. In addition, the wife 
argued that she had not signed the prenup voluntarily 
– and for the Singapore court to determine whether this 
was true, witnesses in France would need to be called. 
As these were not suitable issues to be heard in the 
Singapore courts, the Singapore High Court concluded 
that France was the more appropriate forum for the 
parties’ divorce to be heard.

Nuptial agreements are surely the way to go
Nuptial agreements are increasingly becoming accepted 
for what they are – not a distrust of your future spouse, 
but a realistic recognition of the facts of life. 

Entering into a nuptial agreement is worth a serious 
thought for both sides. Initiating a talk about the possibility 
of a nuptial agreement may be awkward, but they can 
be thought of as being an insurance policy of sorts, 
one which you hope will never be needed – in no way 
detracting from the joy of getting married or being married.

If you’re considering a prenup, do try and finalise it at 
least a month before the wedding – you won’t want to 
be worrying about that while preparing for your bridal 
party! You may wish to consider engaging a good 
family lawyer as much help will be needed when you 
navigate through the complex exercise of drafting your 
nuptial agreement.

As for postnups, which are usually considered by parties 
when there is a significant change in circumstances, it 
may be prudent to engage a lawyer or even a counsellor 
to talk through such issues before proceeding to sort out 
the nitty-gritties of the agreement.

Lastly, do remember to give each other time to 
consider, to seek legal advice and negotiate before 
coming to your final decision on whether to enter into a 
prenup or postnup.
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The need for a solution to the problem of reciprocal 
recognition and enforcement of matrimonial judgments 
between Hong Kong and Mainland China has long 
been recognised. Cross-border marriages registered 
in Hong Kong had increased to 37 per cent by 2014 
and the proportion of cross-border divorces handled by 
Hong Kong courts from 2010 to 2014 ranged between 
20 and 30 per cent. 

This represents a significant impact on families in  
Hong Kong and the Mainland both in terms of the 
divorce itself and the status of marriage, the division  
of assets and, most importantly, the effect on children.

It was therefore welcome news that in July 2017, 
Hong Kong and the Mainland agreed on a solution 
which would be implemented through legislative 
procedures in both jurisdictions later this year.

Under previous existing arrangements, Hong Kong 
recognises a foreign court’s decree of divorce, provided 
that certain statutory requirements are met. However, 
the Mainland would not recognise a decree from 
Hong Kong or any order for financial settlement or 
maintenance payments. On the other hand, parties 
divorced on the Mainland could apply for the leave of 
the court in Hong Kong to enforce a decree from the 
Mainland. Hong Kong also has legislation to deal with 
the reciprocal enforcement of foreign maintenance 
orders, but this does not currently extend to orders 
made in the Mainland.

This situation created real problems for the dissolution 
of cross-border marriages. If a marriage was dissolved 
under Hong Kong law but the divorce was not 
recognised in the Mainland, the parties were subjected 
to the “limping marriage” problem. In addition to being 
deeply unsatisfactory, it could give rise to practical 
problems. For example, if the man were to die, would 
the survivor be a widow or not?

How to handle child maintenance after 
cross-border marriages break down  

Since Hong Kong financial awards, including those 
made in Hong Kong following a foreign decree, were 
not recognised or enforceable under Mainland law, 
it was virtually impossible to enforce those awards 
against Mainland properties and assets. 

As full and frank disclosure of assets is obligatory in 
Hong Kong but not in the Mainland, many parties seek 
the jurisdiction most favourable to their case and they 
go forum shopping. These evidential and procedural 
differences result in huge disparities in the real life 
result of a divorce and the jurisdictional disputes that 
arise are expensive for the parties and time consuming 
for the courts. Sometimes the results are deeply 
prejudicial to one of the parties. 

Until the agreement is ratified, there is no rule 
regulating the recognition and enforcement of 
foreign child custody orders in either jurisdiction. The 
Arrangement will formalise the recognition of such 
orders between both jurisdictions. In addition, unlike 
Hong Kong, the Mainland is currently not a signatory 
to the Hague Convention on International Child 
Abduction, and the Arrangement includes measures in 
respect of abducted children. 

The Arrangement covers the recognition of divorce and 
nullity decrees in each jurisdiction, including ‘divorce 
certificates’ in the Mainland and customary marriages 
in Hong Kong. 

In respect of judgments from the Hong Kong side, 
the Arrangement covers important matters including 
periodical payments, maintenance pending suit 
and lump sum, transfer and sale of property, orders 
made during the lives of parties for the alteration of 
maintenance payments, orders following a foreign 
decree, custody, adoption and injunctions. 
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For judgments made by Mainland courts, the 
Arrangement includes the division of property during 
the marriage, division of property after divorce, 
performance of an agreement made during the 
divorce, disputes as to agreements made by the 
parties, custody, parentage, adoption, guardianship, 
access and protection from domestic violence. It does 
not cover applications to the other court to vary an 
original order. Importantly, the Arrangement allows 
for simultaneous applications for enforcement in both 
Hong Kong and the Mainland if the relevant assets are 
situated in both jurisdictions.

With the mutual recognition 
of decrees and orders and 
the enforceability of orders in 
respect of finances and children, 
the uncertainty and much of the 
expense involved in cross-border 
disputes will be alleviated. 

The legal fraternity in both Hong Kong and the 
Mainland welcome the agreement that has been 
reached, and look forward to all parties collaborating  
in the final stages to implement it for the benefit of all.
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It does not pay to 
manipulate the stock market 

Manipulating the stock market can be done in a 
variety of manners, and the law has sought to 
identify and curb stock market manipulation by 
prohibiting certain actions.

Sections 196 to 201 of the Securities and Futures 
Act (Cap. 289) (SFA) target persons who manipulate 
the stock market by methods such as false trading, 
market rigging, market manipulation, making false 
or misleading statements or fraudulently inducing 
people to deal in securities. These methods can all 
be classified as Stock Market Manipulation.

Types of stock market manipulation
A. False Trading and Market Rigging 
(Section 197 SFA)
False trading and market rigging are acts where a 
person creates a false impression to the volume of 
trades done on the securities exchange. This can 
be done by placing matching orders of buys and 
sells, where the ultimate owner of the securities 
remains the same. For example, a person can sell a 
certain number of shares, and appoint his company 
or employees to buy back those shares. Another 
method could be where two or more parties place 
matching buy and sell orders.

B. Market Manipulation (Section 198 SFA)
Market manipulation is when a person carries out 
transactions in the securities of a corporation which 
have the effect of raising, decreasing or maintaining 
the price of securities, with the intention to induce other 
persons to subscribe, purchase or sell those securities.

C. Dissemination Of Misleading Information 
(Section 199 SFA)
These are acts where the prices of shares are affected 
by the dissemination of favourable or unfavourable 
information likely to induce the subscription, sale or 
purchase of shares by other people, or raise, lower or 
maintain the market price of shares.

D. Fraudulently Inducing Persons to Deal in 
Securities (Section 200 SFA)
These are acts where a person publishes any 
statement, promise or forecast that he knows or 
reasonably ought to know to be misleading, false or 
deceptive. They can be by:

a)  Any dishonest concealment of material facts;

b)  Recklessly making or publishing of any 
statement, promise or forecast that is misleading, 
false or deceptive; or
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c)  Recording or storing in, or by means of, any 
mechanical, electronic or other device information 
that he knows to be false or misleading in a 
material particular, and as a result, induces or 
attempts to induce, another to deal in the shares.

E. Employment of Manipulative and Deceptive 
Device (Section 201 SFA)
This section has been designed as a catch-all section 
to prohibit any form of stock market manipulation that 
has not been dealt with in above-mentioned sections. 
The prohibited actions include:

a)  Employing any device, scheme or artifice to 
defraud;

b)  Engaging in any act, practice or course of 
business which operates as a fraud or deception, 
or acts likely to operate as fraud or deception, 
upon any person;

c)  Making any statement the person knows to be 
false in a material particular; or

d)  Omitting to state a material fact necessary in  
order to make the statements made, in the light  
of the circumstances under which they were 
made, not misleading.

Penalties for manipulating the stock market
There are both civil and criminal penalties for 
manipulating the stock market. 

Civil penalties include:
a)  A fine not exceeding S$250,000 or to 

imprisonment for a term not exceeding seven 
years or to both; or

b)  Payment of a civil penalty under section 232 by a 
court order; or

c)  An agreement with the Monetary Authority of 
Singapore (MAS) to pay, with or without admission 
of liability, a civil penalty under section 232(5).

Singapore cases on stock market manipulation
In the case of Public Prosecutor v Ng Sae Kiat and 
Ors [2015] SGHC 191, the four defendants faced 
multiple charges under Section 201(b) of the SFA. The 
defendants were employed by Philip Securities Pte 
Ltd as Contract for Differences Hedgers and dealt in 
Contract for Differences (CFDs), which are over-the-
counter trading instruments that allow an investor to 
make profits on price movements of securities listed on 
selected stock exchanges without having to own them. 

The respondents were given discretionary powers and 
could act on behalf of Philip Securities in accepting 
or rejecting CFD trades. The fraudulent transactions 
involved buying overpriced CFDs and/or selling 
discounted CFDs. These trades were transacted with 
nominee accounts under the names of their friends and 
relatives. The defendants pleaded guilty to the charges 
and all four received total fines ranging between 
S$60,000 and S$140,000 depending on factors such 
as the number of charges involved, the number of 
transactions, and the amount of losses caused.

The Prosecution appealed to the High Court, arguing 
for custodial sentences to be imposed. The High Court 
however upheld the fines imposed by the District Court. 
While the High Court stated that it was neither possible 
nor desirable to lay down a bright line rule as to when 
the custodial threshold would be crossed in respect of 
a Section 201(b) offence, they also commented that the 
following non-exhaustive list of factors would be useful in 
ascertaining whether the custodial threshold was crossed.

a)  The extent of the loss/damage caused to victim(s);

b)  Sophistication of the fraud;

c)  The frequency and duration of the offender’s 
unauthorised use of the relevant account;

d)  Extent of distortion, if any, to the operation of the 
financial market;



17

Family & Personal Interest



18 With... insights

Tania Chin 
Singapore 
taniachin@witherskhattarwong.com

Shashi Nathan 
Singapore 
shashi@witherskhattarwong.com

Jeremy Pereira
Singapore 
jeremypereira@witherskhattarwong.com

A version of this article was first 
published on expertguides.com

e)  The identity of the defrauded party (ie, whether 
the defrauded party is a public investor or a 
securities firm);

f)  Relationship between the offender and the 
defrauded party; and

g)  The offender’s breach of any duty of fidelity that 
may be owed to the defrauded party.

Apart from criminal proceedings, 
the Singapore authorities have 
also taken out civil penalty 
actions against individuals. 

Under Section 232 of the SFA, MAS may enter into 
agreements with any person for that person to pay, 
with or without admissions of liability, a civil penalty 
which may be up to three times the amount of profit 
gained or loss avoided by that person as a result of  
the contravention.

In 2015, MAS took out a civil penalty action against 
Tan Hua Ann. Tan, then a remisier with UOB Kay 
Hian Private Limited, had entered a false sell order 
during the pre-open phase before the beginning of 
the trading day. He made personal gains of S$62,723 
from the false trading. He was ordered to pay MAS 
S$157,000, without court action, and was also slapped 
with a prohibition order under Section 101A(2)(a) of 
the SFA, prohibiting him from conducting business 
in any regulated activity under the SFA or acting 
as a representative in respect of any regulated 
activity under the SFA; and from taking part in the 
management of any holder of a capital market services 
licence or any person exempt from holding a capital 
market services licence under section 99(1) of the SFA 
in Singapore, for a period of two years.

Conclusion
Recent cases show that the authorities will not hesitate 
to take criminal or civil action against anyone who 
manipulates the market, even if they attempt to argue 
that they are under instructions to do so or did not profit 
personally. Individuals should be placed under notice 
not to pursue such actions under any circumstances.
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Our lawyers are equipped with the experience to 
assist international and Chinese businesses on 
a range of corporate and commercial services. 
We are supported by colleagues in our offices 
across the Asia Pacific, Europe and the U.S., to 
seamlessly support the legal needs of clients in 
and outside of China.  

We are able to facilitate outbound investment 
transactions from Chinese corporations, as well 
as support the inbound investment aspects for 
foreign investors that are looking to invest in 
China, including the provision of advisory services 
related to taxation, acquisitions and disposals, 
employment, intellectual property, litigation and 
insolvency, real estate, foreign exchange and 
other operational and fund-raising opportunities. 

Greater China Commercial Practice

Beyond understanding the needs of Chinese 
and global companies, our lawyers are able to 
communicate in multiple Asian languages. Our 
understanding and knowledge of the Chinese 
culture, and connections with businesses and 
individuals in China, reinforce our ability to help 
clients navigate through the legal requirements 
of doing business in the region.

“It’s the combination of being 
an important player locally but 
also having the global reach. 
They have the global exposure 
and in today’s planning… that 
global footprint is very helpful.”

          - Chambers and Partners, 2017
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Individuals and corporations often do not fully appreciate 
the legal risks involved in overseas investments and 
therefore are unable to effectively manage and mitigate 
such risks. Ensuring that there is a carefully considered 
and suitable structure for international investments at 
inception is critical to effectively manage and mitigate 
such risks.

More often than not, investors do 
not give enough thought to their 
choice of investment structure 
and appropriate vehicle.
Offshore companies are often used as investment 
vehicles mainly because they are tax free, easy to 
maintain and, at least until recently, offer confidentiality.

Sophisticated or savvy investors usually obtain tax 
advice on the investment vehicle.

Tax is a key consideration, but there are two others 
that can be equally important –namely the legal 
characteristics of the investment vehicle and investment-
treaty protection. These three key considerations, their 
inter-relationship and the nature of the investment 
determine the most appropriate investment vehicle.

Legal characteristics
These are some key issues to consider:

a) Stability: The stability of the jurisdiction of the 
investment is important. A.M. Best’s Country Risk 
Tier (‘CRT’) assesses a jurisdiction based on three 
factors – economic, political and financial. 
 
Singapore is ranked as a CRT-1 nation, meaning 
its economic, political and financial system risks 
are all ‘very low’. Hong Kong, Cayman Islands  
and British Virgin Islands (‘BVI’) are all in Tier 
2, or ‘low’ risk. China, though, is in Tier 3 with 
a ‘moderate’ risk level due largely to significant 
government intervention. 
 

How to mitigate risks 
when investing overseas 

Hence, Singapore, Hong Kong, Cayman 
Islands and BVI companies are often used as 
investment vehicles.

b) Confidentiality: With the global shift towards 
transparency, several countries – which now 
include Singapore, Cayman Islands and BVI 
– have legislated laws requiring companies to 
maintain a register of beneficial owners which  
is not available to the public. Hong Kong will  
be implementing similar requirements this 
year, but it requires the register to be publicly 
available, similar to the United Kingdom. 
 
Most countries have adopted the OECD 
Common Reporting Standards allowing 
countries to look at their citizens’ bank  
accounts in foreign jurisdictions.

c) Director’s Duties and Responsibilities: Most 
jurisdictions impose onerous directors’ duties 
and responsibilities. A breach of directors’ duties 
and responsibilities may be an offence which is 
punishable with either a fine or imprisonment. 
Some jurisdictions extend such directors’ duties 
and responsibilities to ‘shadow directors’.

d) Remedies: The availability of minority protection 
and derivative action is important if the investor is 
a minority shareholder in the investment vehicle. 
 
Enforcement of foreign judgments and arbitration 
awards and the ease of such enforcement are 
critical in the protection of the investor’s rights.

Investment treaty protection
These are treaties between two or more countries 
which give qualifying foreign investors important  
rights relating to the country in which they invest. 
These treaties typically provide protected investors 
with rights such as ‘fair and equitable treatment’,  
non-discrimination and a right to compensation if they 

Business Interest
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Tax planning is thus even more relevant and important 
today. Tax planning is different from tax evasion. It 
involves strategic planning in order to prevent double 
or even multiple taxation. But investors now would 
need to add another consideration – whether it is 
morally wrong to save on too much taxes through the 
use of legal tax structures.

As you can see, there are plenty of issues to consider 
when deciding where to place your investments. 
Looking at any one issue on its own will be insufficient, 
and may open investors up to more risks instead.

Adopting a holistic approach ensures that all bases are 
considered before an investment decision is reached.

Hussein Haeri 
London 
hussein.haeri@withersworldwide.com

Winston Seow 
Singapore 
winstonseow@witherskhattarwong.com

Eric N. Roose
Hong Kong, Singapore, Japan 
eric.roose@witherskhattarwong.com

A version of this article was first 
published in the April 2018 issue of 
The Business Times Wealth Magazine

have suffered the expropriation of their investment 
(whether directly or indirectly). These are known as 
‘substantive rights’.

Notably, many investment treaties also provide 
qualifying foreign investors with the right to seek 
damages from the state into which they have invested 
in international arbitration if substantive rights in the 
treaty have been breached by the state.

Many investors, however, are not aware of such 
treaties which protect them and allow them to seek 
compensation. For example, investors may not know 
that Singapore has such a treaty with Libya. They may 
also not know that Indonesia recently terminated its 
bilateral treaties with Singapore and China.

The number of bilateral investment treaties has risen 
considerably in recent years, from under 500 in 1990 
to approximately 3,000. More than a third of such 
treaties involve at least one Asian state.

Of the five economies referred to in this article, China 
has by far the largest number of bilateral investment 
treaties (over 100 in force) – while Singapore has 36 
and Hong Kong has 18. The Cayman Islands and the 
BVI have few or no bilateral investment treaties.

More than 700 claims have been filed under such 
treaties since the first claim in 1989, with more 
than 80 of these involving either Asian investors or 
against Asian states, emphasising the importance of 
such treaties.

International tax planning
Major brands are being publicly shamed for basically 
saving on taxes. However, there is nothing illegal in 
what they are doing. The companies are just taking 
advantage of existing tax rules which have been in 
place for many years.
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Our Japan office is home to  
a team of leading lawyers with 
more than 20 years of experience 
working in Asia, assisting clients 
with structuring Japanese and 
cross-border investments in the 
Asia Pacific region.

Working with both domestic and international clients, 
our team specialises in Japanese and international 
tax matters, real estate investment, and investment 
management funds, in coordination with colleagues 
across Withers’ global network.

With the largest private client legal team in Asia, our 
lawyers in Japan are also equipped with the global and 
local expertise to advise private banks and its clients 
on a wide range of international wealth planning and 
succession issues.

If you would like to discuss further how we can help, 
please email us at tk.enquiries@withersworldwide.com
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The Hong Kong Stock Exchange 
was in the news recently with 
the launch of the world’s fifth 
largest seller of smartphones 
Xiaomi’s initial public offering 
(IPO) in July. Our lawyers from 
the corporate team in Hong 
Kong share some issues to 
consider when planning an IPO 
launch there.

1. Why do I need separate advice given that my 
company will be engaging advisers for the IPO?

There are a number of areas where your interests as 
founder/controller and those of the company conflict.  
There may be non-core assets which you wish to 
extract from the group prior to IPO or businesses 
outside the group.  You will therefore need to negotiate 
the terms of any such pre IPO reorganisation and you 
need independent legal representation to ensure that 
the reorganisation is implemented on terms favourable 
to you and acceptable to the listing criteria set out in 
the Listing Rules.

2. What level of confidence can I have in the 
bookrunners’ views on valuation?
For larger IPOs, we would usually recommend that 
companies seeking a listing (‘issuers’) take advice 
from an independent investment bank which can look 

FAQs for founders or controlling 
shareholders of companies 
considering a HK IPO  

over the shoulders of the bookrunners and ensure that 
they are not leaving too much money on the table for 
investors. The perceived wisdom is that it is sensible to 
price an IPO so that the share price rises immediately 
following admission to the market because if a stock 
starts trading at below its issue price, it is much more 
difficult to subsequently regain investors’ confidence 
in the stock.  There is an inherent conflict, however, 
in banks keeping their key clients who are investing 
in the IPO happy – through an uplift in value in their 
investment following the IPO – as opposed to making 
sure the founders/controlling shareholders receive full 
value for their stock, which reduces the profits made by 
the investors.

3. What obligations will I have to take on as part of 
the IPO process?

3.1 Lock-up 
You will be asked to enter into a lock-up 
arrangement pursuant to which you are not able 
to sell your shares for 12 months, or six months if 
you are not a controlling shareholder.  You would 
usually want to negotiate some carve outs to any 
such lock-in e.g. to allow you to transfer shares 
into a family trust or foundation or to family 
members.

3.2 Representations and warranties under  
the underwriting agreement 
Back-to-back confirmations by the controlling 
shareholders, proposed directors and the 
company are usually required.  If the founders/
owners have stepped away from the day-to-day 
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running of the business and/or they are not on 
the board, they would want to ensure that any 
warranties were qualified by their awareness and, 
in any event, their liability should be made subject 
to limitations both as regards the length of time in 
which warranty claims can be brought and their 
overall limit of liability.

3.3 Statutory liability as a director of the company 
Directors collectively and individually accept full 
responsibility of the information disclosed in the 
prospectus, which includes a session in relation 
to the underwriting agreement.  

3.4 Service agreement/letter of appointment/ 
non-competition 
Normally, a new arm’s length service agreement 
or letter of appointment would be put in place in 
anticipation of the IPO. You would want to ensure 
that you had the benefit of a separate contractual 
indemnity for directors’ liabilities from the 

company and ensure that the company maintains 
cover for you under a directors’ and officers’ 
insurance policy. You would also want to review 
the provisions of any service agreement or letter 
of appointment. Typical issues to negotiate in a 
service agreement include termination provisions, 
the ability for the company to put you on garden 
leave, the scope of your duties and your overall 
compensation package.  You may also be asked 
to enter into a non-competition deed which would 
need to be carefully reviewed.

4. What role can my relatives and I have in the 
management of the company post-IPO?
For a Hong Kong IPO, the Listing Rules require a 
company to have at least three independent non-
executive directors comprising of at least one-third 
of the board. Relevant qualifications for being an 
independent non-executive director include having  
a knowledge in finance, accounting or law.   
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5. Voting/non-voting shares
Dual-class shares may now be listed in Hong Kong, 
with Xiaomi as the first dual-class share structure to 
have listed. Hong Kong requires the special rights 
attached to dual class shares to be cancelled if the 
founder dies, is incapacitated or otherwise ceases 
to be a director. The founder’s shares do not have to 
be held personally but can be held in a trust, limited 
partnership or private company. A Hong Kong listed 
company with a dual class listing is required to 
establish a corporate governance committee comprised 
entirely of independent non-executive directors 
appointed on a one-share-one-vote basis. 

6. Do I need to address the structure of my holding 
above the company in view of the potential 
liabilities identified above and for tax reasons?
It is important, both commercially and from a tax point 
of view, that you take steps in advance of the IPO to 
adopt the optimal structure for your holding. At the 
very least, you will need to ensure that the jurisdiction 
chosen for the IPO vehicle does not jeopardise your 
personal tax position or, if that is not possible, ensure 
that it is held through an appropriate holding structure 
to shield you from any unwanted liabilities.
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Introduction
Two of the main stock exchanges in Asia – the Stock 
Exchange of Hong Kong (SEHK) and the Singapore 
Stock Exchange (SGX) – have recently amended their 
regulations to allow companies with dual class shares 
(DCS) to list.

SEHK implemented the change on April 30 while the 
SGX introduced new rules to the Singapore Exchange 
Securities Trading Limited Listing Rules (Mainboard) 
on June 26.

The changes were made with the intention to grow the 
stock market scene in Asia.

In Singapore, under a DCS structure, certain 
shareholders are given voting rights much higher than 
their shareholding. Shares in one class carry one vote 
(known as ordinary voting shares or OV shares), 
while shares in another class carry multiple votes 
(termed as multiple voting shares or MV shares). 

In Hong Kong’s case, the DCS structures were 
referred to as weighted voting rights (WVR) structures. 

Essentially, these structures mean that issuers can 
issue different classes of shares, some which carry 
one vote, whilst some carry more than one vote, 
to protect the influence of the founders and top 
executives (usually the directors). 

The structures, often favoured 
by fast growing technology 
companies, are seen as a 
protection against shareholder 
pressure for short term gains.

The table below compares the primary listing 
frameworks in both countries to help clients determine 
if they qualify for listing in either stock exchange and 
the conditions that come with such listings.

Clients who wish to discuss the feasibility of such 
structures should contact the authors, who are 
members of our Equity Capital Markets team, for 
a detailed discussion.
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Comparative table between the DCS framework in Singapore and Hong Kong

Framework 

Minimum market 
capitalisation

External validation

Contribution and 
responsibility of 
MV/WVR holders, 
eligible persons, 
and cessation 

Nature of the 
company and 
company success

SGX 

• No additional admission requirements (including 
as to the minimum market capitalisation) will 
be imposed for DCS structures, although 
the admission requirements in Chapter 2 of 
the Mainboard Rules require the issuer to 
meet at least one of the following quantitative 
requirements:

- minimum consolidated pre-tax profit of at least 
S$30 million for the latest financial year and an 
operating track record of at least three years;

- profitable in the latest financial year, an operating 
track record of at least three years and a market 
capitalisation of not less than S$150 million; or

- operating revenue in the latest completed 
financial year and a market capitalisation of not 
less than S$300 million

• Issuer must fulfil the admission requirements in 
Chapter 2 of the Mainboard Rules

• Issuer must be suitable for listing with a DCS 
structure. Factors that SGX may take into account 
include:

- the business model of the company, for example, 
that the company has a conceptualised long-
term plan that contemplates ramping up growth 
at a fast pace;

- track record, including operating track record, of 
the company, group or business;

- the role and contribution of intended MV 
shareholders to the success of the company or 
business. In the case of a group of persons or 
an entity permitted to hold MV shares (known as 
a permitted holder group), its relevance to the 
company or business;

- participation by sophisticated investors; 

- if the permitted holder group is a trust or 
corporate vehicle, the suitability of the 
arrangement, including an assessment of 
whether sunset features or other safeguards are 
in place to govern the holding structure; and

- other features of the company or business that 
require a DCS structure

• Issuer must specify the holders of MV shares 
during the initial public offering (IPO). In the 
case of a permitted holder group, an issuer must 
specify the scope of the permitted holder group at 
IPO, and may not add to the scope subsequently

• A holder of MV shares must be appointed as a 
responsible director. In the case of a permitted 
holder group, a responsible director must be 
appointed for the permitted holder group

• MV shares will be automatically converted to OV 
shares on a one-for-one basis upon:

SEHK 

• Applicants to list with WVR structure to have a 
minimum expected market capitalisation at the time of 
listing of not less than HK$10 billion 

• If the applicant has below HK$40 billion of expected 
market capitalisation, it must have at least HK$1 billion 
of revenue in the most recent audited financial year

• Applicant must have received meaningful (being more 
than just a token investment) third-party funding from 
sophisticated investors (including financial institutions), 
who will retain an aggregate of 50% of their investment 
at the time of listing for a period of at least six months 
post-IPO (subject to exceptions for de minimis 
investments by specific investors) as further set out in 
the guidance letter of SEHK (HKEX-GL93-18)

• Each WVR holder has been materially responsible 
for the growth of the business, by way of their 
skills, knowledge, and/or strategic direction where 
the value of the company is largely attributable or 
attached to their contributions

• Each WVR holder has an active executive role 
within the business and contributes to a material 
extent to the ongoing growth of the business

• Each WVR holder must be a director of the issuer 
at the time of listing

• Characteristics of an innovative company will 
be used to determine an issuer’s eligibility to list 
with a WVR structure. The following will be the 
characteristics of an innovative company according 
to the guidance letter of SEHK (HKEX-GL93-18):

- its success is attributable to the application 
of new technologies, innovations, and/or new 
business model to the company’s core business, 
which also serves to differentiate the company 
from existing players;

- R&D is a significant contributor of expected value 
and constitutes a major activity and expense;

- its success is demonstrated to be attributable to 
unique features or intellectual property; and/or

- it has an outsized market capitalisation/intangible 
asset value relative to its tangible asset value

• Applicant to demonstrate a track record of 
high business growth which can be objectively 
measured by operational metrics such as by 
business operations, users, customers, unit sales, 
revenue, profits, and/or market value, and its high 
growth trajectory is expected to continue
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Framework SGX 

(i) sale or transfer of the MV shares to any person, 
and in the case of a permitted holder group, other 
than to persons in the permitted holder group; or 

(ii) cessation of service as a responsible director, and 
in the case of a permitted holder group, other than 
where a new responsible director is appointed, 
unless shareholders approve otherwise in a 
general meeting where the voting is on the basis 
that one MV share is limited to only one vote 
(a situation known as the Enhanced Voting 
Process). The relevant holder of MV shares, the 
person to whom the MV shares are to be sold or 
transferred and such responsible director (as the 
case may be), and their respective associates, 
must abstain from voting on the resolution

• Holders of MV shares are to observe a moratorium 
on the transfer or disposal of their entire 
shareholdings in the issuer in respect of their 
interests in both MV shares and OV shares for at 
least 12 months after listing

SEHK 

• The rights of a WVR holder will cease upon 
cessation of directorship, death or incapacity (for 
the purposes of performing the role as a director), 
or transfer of the share

Ring-fencing 
measures

Limits on MV/
WVR powers

Enhanced disclosure 
and corporate 
governance

• Existing companies which had listed with a one-
share-one-vote structure would not be permitted to 
convert to a DCS structure post-listing

• Restriction on issuing MV shares post-listing 
except in the event of a rights issue, bonus 
issue, scrip dividend scheme or consolidation or 
subdivision of shares, in each case in conjunction 
with the issuance of OV shares

• Any issuance of MV shares by an issuer with a 
DCS structure must be approved by a special 
resolution of the shareholders in a general meeting

• Issuer must ensure also that, in undertaking any 
corporate action, the proportion of the total voting 
rights of the MV shares as a class against those 
of the OV shares after the corporate action will not 
increase above that proportion existing prior to the 
corporate action

• Maximum voting differential between each MV 
share and OV share of 10 to 1, where each MV 
share carries up to 10 votes and each OV share 
carries one vote; issuer must specify the number 
of votes for MV shares at IPO, and may not 
increase such number subsequently

• In any general meeting, the number of votes that 
may be cast by holders of OV shares who are not 
also holders of MV shares must be at least 10% 
of the total voting rights of the issuer

• OV shareholders holding at least 10% of the total 
voting rights on a one-share-one-vote basis must 
be able to convene a general meeting

• Key matters must be decided where voting is 
based on the Enhanced Voting Process – e.g. 
changes to the issuer’s constituent documents, 
variation of rights attached to any class of shares, 
waiver of automatic conversion of MV shares, 
appointment and removal of independent directors 
and auditors, reverse takeover of the issuer, 
winding up of the issuer and delisting of the issuer

• Prospectus to disclose the risks of DCS 
structures, rationale for adoption of DCS structure, 
matters subject to Enhanced Voting Process 
including implications to holders of OV shares, 
and key provisions in the constituent documents 
relating to DCS structures in a prominent manner

• Only new applicants can have WVR structure

• WVR holders must beneficially own at least 10% of 
the underlying economic interest in the applicant’s 
total issue share capital at the time of its initial listing

• After listing, an issuer is prohibited from increasing 
the proportion of shares that carry WVR above the 
proportion in issue at the time of listing

• After listing, an issuer may only allot, issue and 
grant shares carrying WVR with the prior approval 
of SEHK and on a pro-rata basis as with the other 
non-WVR shareholders

• WVR to be capped to not more than 10 times the 
voting power of ordinary shares, and non-WVR 
holders must hold at least 10% of the votes eligible to 
be cast at general meeting and this same percentage 
(10%) of one-share-one-vote shares must be able to 
convene a general meeting

• Key matters must be decided on a one-share one-
vote basis – e.g. material changes to constitutional 
document, variation of class rights, appointment and 
removal of an independent non-executive director and 
auditors and the voluntary winding up of the issuer

• Enhanced disclosure will be required in relation 
to issuers with WVR structures, including the use 
of a unique stock marker “W”, and appropriate 
warnings such as “a company controlled through 
weighted voting rights” in the prospectus and 
ongoing corporate communications
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Secondary listing • SGX has separately clarified on July 28 2017 that 
companies with a DCS structure that are primary-
listed in developed markets can seek a secondary 
listing on SGX

• All companies applying for a secondary listing are 
subject to the listings review process and must 
satisfy the relevant suitability criteria

• SEHK has added a new Chapter 19C to the 
existing Main Board Listing Rules to create a 
new secondary listing route to attract innovative 
issuers that are primarily listed on a qualifying 
exchange. Submissions to SEHK can be made 
on a confidential basis

• Applicants seeking a secondary listing with a 
WVR structure will generally be required to meet 
the eligibility and suitability criteria applicable to 
a primary listing

Framework SGX 

• Issuer to disclose its DCS structure, the holders of 
MV shares and their respective shareholding and 
voting percentage, both at the point of listing and on 
a continuing basis in its annual report

• Shareholders’ circular to contain information on 
voting rights of each class of shares

• Prospectus, and on a continuing basis, 
announcements, circulars and annual reports to 
include prominent statement on the cover page 
highlighting that the issuer is a company with a  
DCS structure

• SGX will also clearly demarcate, on trading screens, 
the securities of issuers with DCS structures, by 
identifying them in a distinctive manner

• Majority of each of the committees performing 
the functions of an audit committee, a nominating 
committee and a remuneration committee, including 
the respective chairmen, must be independent

SEHK 

• Enhanced corporate governance will also be 
required (e.g. mandatory requirements for a 
corporate governance committee comprising 
entirely of independent non-executive directors 
and the appointment of compliance advisers on 
a permanent basis)
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Recently, the concept of co-sharing economy has 
become increasingly prevalent. The concept of 
co-sharing is not only limited to physical objects 
but also include spaces where people work and 
live. Together, co-working and co-living spaces are 
termed as co-sharing space.

Co-working spaces are very popular in cities with a 
strong entrepreneurial culture and prohibitive rent – 
such as New York City, Hong Kong and Singapore.

From co-working spaces, the market came up with 
the concept of co-living.

In mid-2017, for instance, a property developer 
struck a deal in purchasing an ultra-luxury complex 
in Shouson Hill Road in Hong Kong and converted 
it into 270 co-living space as small as 80 sq ft each 
to be leased to young graduates and jobseekers. 
In fact, many other real estate investors and even 
small hotel operators are looking to enter this 
market as there is a strong demand for smaller 
units amid sky-rocketing home prices and rents. 

By subdividing into more units, the total yield can 
be substantially increased. Hotels and serviced 
apartments are particularly well-poised to capitalise 
on this, not least because they require relatively 
minimal alteration in becoming a co-living space.  
All they would need is a bit of re-branding. 

These two trends are increasingly converging. Led 
by multinational brands in North America, China 
and Hong Kong, operators are blending the concept 
of co-working space and co-living space together. 
 
This sharing culture is sprinkled with a heavy 
emphasis on the spectacular interior designs and 
lifestyle amenities of the properties such as gyms, 
shops, cafes and restaurants within the building to 
enable high quality co-working and co-living.

The risks of running 
co-using spaces 
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Although this represents a 
burgeoning business opportunity, 
it also raises certain business risks.
Some operators do not hold or own properties in  
Hong Kong and operate their business by renting 
premises. They would have to pay high amounts of 
decoration fees and initial deposits, coupled with 
insurance expenses and marketing expenses in order to 
attract customers, members, sub-tenants and investors. 

At the same time, they may also have to organise social 
events (e.g. yoga classes, seminars etc.) and uphold 
and maintain the quality of public facilities and common 
areas. Some premises have a common area which 
occupies up to 40 per cent of the total gross floor area! 

These operators would face an immense financial 
pressure upon their commencement of business 
and they have to generate revenue by collecting 
membership fees, sub-tenancy rents or help organise 
seminars. If these operators cannot meet their financial 
obligations, they may not be able to continue to run their 
business and accordingly, may be subject to re-entry 
by the landlord. This is a risk that operators, landlords, 
investors, relevant members and sub-tenants may have 
to face.

Landlords and operators may continue to invest 
and develop the concept of co-using and co-sharing 
properties or premises in the future in order to avoid 
directly competing with developed and matured 
hotel groups, or companies which provide serviced 
apartments services. However, there are also a number 
of legal risks involved.

Before the fit-out process commences, operators and 
landlords have to reach a consensus on the rent-free 
period, the responsibilities and liabilities of the operators 
and the commencement date of the business operations. 
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Landlords and operators will have to ensure that 
fitting out works do not violate any Buildings or Fire 
Ordinance or any other Ordinance or regulations nor 
the Government Lease and Deed of Mutual Covenant 
or Management agreement of the building (if any). 

If the works to be carried out are those defined under 
the Buildings Ordinance, then approval has to be 
additionally obtained from the Buildings Authority and 
other relevant government departments. The fit-out 
process, if not well managed, may prolong the rate of 
recovery of costs and the date of commencement of 
business operations.

Another tricky problem arises when a number of sub-
tenants collectively rent a co-sharing space. Since the 
co-sharing spaces is being occupied by multiple sub-
tenants, there is no clear delineation between them 
and when one particular facility is worn or torn. As a 
result, the landlord or operator may face difficulty in 
ascertaining who shall bear the responsibility. As such, 
the sub-tenancy agreements will have to clearly set 
out the responsibility for maintaining and up-keeping 
the conditions of the premises and the facilities and 
reflect the potential risk onto the rent amount payable.

Land use will also be an important consideration to 
any owner or operator, especially given the current 
trend of co-living and co-working spaces merging 
under one roof. This will entail a mixed use of the 
building. Whether or not this will be allowed will have 
to be determined by reference to the relevant Outline 
Zoning Plans, DMC and government lease etc.

Furthermore, the types of activities that the members, 
sub-tenants or licensees can engage in the building, the 
loading capacities of electricity, water or air-conditioning 
or persons per floor, and the occupants’ ability to obtain 
the relevant trade licence for their intended business 
activities, have to be carefully managed. 

For instance, the landlord may lease a building to 
an operator, subject to the condition that none of the 
occupants will engage in food and beverage or money-
lending activities. In turn, the operator will need to 
include such restriction in their arrangement with their 
members or sub-tenants or licensees. 

Another key consideration to bear in mind is the right 
of re-entry granted to landlords under most leases. 
The right of re-entry is the right granted to a landlord 
to repossess its property if specified breaches of the 
lease, such as the non-payment of rent, occur. 
If due to the default of the operator the landlord 
exercises the right of re-entry, the master lease/
tenancy will be forfeited, causing all sub-tenancy 
agreements to be terminated and forfeited. In other 
words, the actual occupants of the property will lose 
their occupation due to the breach of the operator. The 
operator may then have to bear the loss suffered or 
incurred by its members, sub-tenants or licensees. 

As the entrepreneurial and freelance economy 
continues to grow, so will the co-working and co-living 
industries. Despite all the optimism surrounding the 
business, it is important to be conscious of both the 
business and legal risks of this market. Those who 
would like to develop or sign any agreements relating 
to co-working space or co-living space should get legal 
advice before doing so in order to protect their rights.

Polly Chu
Hong Kong 
polly.chu@withersworldwide.com

A version of this article was 
first published on scmp.com
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Social welfare services in Hong Kong are 
supported by the government, as well as a variety 
of non-governmental organisations (NGOs). 

NGOs are instrumental 
in providing education, 
healthcare and elderly care 
services and protecting rights 
and interests of the public. 

Currently, more than 9,000 NGOs are granted 
tax exemption by the Hong Kong Inland 
Revenue Department. 

The board of directors, executive committees and 
board of governors of these NGOs are voluntary 
and therefore not remunerated. However, 
voluntary participation does not mean that 
directors are not liable for their actions. 

Duties and liabilities 
of NGO Directors

Any person whose duties fall within the definition of a 
‘director’ under Hong Kong’s Companies Ordinance 
assumes legal liability. According to the Audit 
Commission’s report in 2017, 74 per cent of NGOs in 
Hong Kong are incorporated as companies, while the 
rest are organised as trusts or societies. The company 
directors, charitable trustees and office holders of these 
NGOs are legally responsible for the charities they 
serve under the ‘3D’ principle:

1. The Duty of care – Directors must exercise a 
duty of care by attending meetings and reviewing 
documents in order to make informed decisions, 
and to carry out their duties in a reasonable and 
responsible manner;
2. The Duty of loyalty – Directors owe a duty of 
loyalty to make decisions in the best interest of the 
NGOs they serve, and; 
3. The Duty of obedience – Directors owe a duty 
of obedience to the NGO’s mission.
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Michelle Chow
Hong Kong 
michelle.chow@withersworldwide.com

A version of this article  
was first published on the  
Hong Kong Economic Journal.

There has been a pressing demand from the general 
public for better supervision and stricter requirements 
for NGOs in Hong Kong. It is the board members’ duty 
to ensure policies and employee conduct are lawful 
and in line with the NGO’s mission. They should make 
sure that all documents are duly executed, and that 
all employment, services and procedures undertaken 
by the NGO are in compliance with the relevant laws. 
All board members must actively participate in the 
decision-making process. 

Being a passive member may result in breach of duty 
– innocence is never an excuse to shun responsibility.

The work of NGOs requires government funding, 
donations and social welfare, and therefore it is only 
reasonable to establish good governance, in order 
to guarantee sustainable development in society and 
effectively serve the public.
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